United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 












Court of Appeals of the District of Columbia 

APRIL TERM, 1932 

No. 5685 I 


CHARLES W. BOWERS, ADMINISTRATOR OF THE 
ESTATE OF ROBERT L. BOWERS, DECEASED, 
APPELLANT, 

vs. 

THE WASHINGTON TIMES COMPANY,! INC., A 
CORPORATION; THE CONTINENTAL LIFE IN¬ 
SURANCE COMPANY, A STOCK CORP6RATION, 
JOINTLY AND SEVERALLY, APPELLEES. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Caption . j a 1 

First amended declaration.| 1 2 

Pleas of defendant Continental Life Insurance Company.... ! 7 6 

Pleas of defendant The Washington Times Company, Inc., j 

a corporation.j 12 11 

Verdict . j 18 16 

Motion for new trial argued and submitted; motion over¬ 
ruled ; judgment on verdict ordered; judgment; appeal 
noted by plaintiff; undertaking to act as cost bond fixed.. j 19 16 

Memoranda: Undertaking on appeal ($100.00) approved and 

filed; proposed bill of exceptions and notice filed.i 20 17 

Assignment of errors.j 20 17 

Memorandum: Bill of exceptions submitted and filed.j 21 18 

Order making bill of exceptions part of record. j 21 18 

Designation of record.[ 21 18 

Clerk’s certificate. 23 19 

Bill of exceptions. 25 20 

Testimony of Frank B. Bryan, Jr. 27 22 

Charles W. Bowers. 29 25 

Mrs. Hazel L. Bowers. 38 36 

O. R. Lewis. 39 37 

Mr. C. F. Creighton.j 45 43 

Mr. O. R. Lewis.! 45 44 

Charles W. Bowers. j 47 46 

C. F. Creighton. 48 46 


Judd & Detweiler (Inc.), Printers, Washington, D. C., Pune 20, 1932. 



























Court of Appeals of the District of Columbia 


No. 5685. 

Charles W. Bowers, Administrator of the Estate of Robert 
L. Bowers, Deceased, Appellant, 

vs. 


The Washington Times Company, Inc., a Corporation; 
The Continental Life Insurance Company, a Stock Cor¬ 
poration, Jointly and Severally. 


j 

I 

i 


a 
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Supreme Court of the District of Coluinbia. 


At Law. 

No. 75986. 

I 

Charles W. Bowers, Administrator of the Estlate of Robert 

L. Bowers, Deceased, Plaintiff, 

vs. 

■ 

The Washington Times Company, Inc., a Corporation; 
The Continental Life Insurance Company, a Stock Cor¬ 
poration, Jointly and Severally, Defendant$. 

■ 

United States of America, 

District of Columbia, ss: 


Be it remembered, That in the Supreme Couirt of the Dis¬ 
trict of Columbia, at the City of Washington^ in said Dis¬ 
trict, at the times hereinafter mentioned, ^he following 
papers were filed and proceedings had in the ^bove-entitled 

/\ 4*/\ TTTl 4* a 


cause, to wit: 
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1 First Amended Declaration. 

Filed December 19, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 75986. 

Charles W. Bowers, Administrator of the Estate of Robert 

L. Bowers, Deceased, Plaintiff, 

vs. 

The Washington Times Company, Inc., a'Corporation; 
The Continental Life Insurance Company, a Stock Cor¬ 
poration, Jointly and Severally, Defendants. 

1. The plaintiff, Charles W. Bowers, administrator of 
the estate of Robert L. Bowers, deceased, sues the Wash¬ 
ington Times Company, Inc., a corporation owning, operat¬ 
ing and publishing newspapers and maintaining an insur¬ 
ance department in the District of Columbia, and the Con¬ 
tinental Life Insurance Company, a stock corporation 
writing insurance in the District of Columbia, jointly and 
severally, for that on or before the 25th day of June, 1927, 
the defendants offered to furnish to the public and to the 
plaintiff’s intestate a $10,000.00 accident and travel insur¬ 
ance policy in consideration of the sum of $1.00 and the 
subscription for one year to one of the newspapers pub¬ 
lished by the defendant, the Washington Times Company, 
Inc., said offer of the defendants being to furnish insurance 
in the sum of $10,000.00 for the period of one year for the 
loss of life incurred by accidental means; that on or about 
the 25th day of June, 1927, plaintiff’s intestate paid to the 
defendants and the defendants accepted the sum of $1.00 
for said insurance, and he subscribed for one year to the 
Washington Times, a newspaper published by the defend¬ 
ants, the Washington Times Company, Inc., and each week 
thereafter until his death on September 6, 1927 the 

2 plaintiff’s intestate paid the sum of 15^ to the de¬ 
fendants, the Washington Times Company, Inc., for 

the delivery of the Washington Times, and each week said 
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Washington Times was delivered to him and j he accepted 
same, and plaintiff’s intestate complied with jail require¬ 
ments of the defendants to obtain said insurance and he was 
eligible for same; whereupon it became and wai^ the duty of 
the defendants within a reasonable time to cau|se the plain¬ 
tiff’s intestate to be insured for the sum of $10,OpO.OO against 
loss of life incurred by accidental means for the period of 
one year yet the defendants failed to insure plaintiff’s in¬ 
testate for $10,000.00, and no $10,000.00 insurance policy 
was issued to plaintiff’s intestate; that on or hbout the 6th 
day of September, 1927, plaintiff’s intestate ^as killed in 
an accident while traveling in the State of Maryland, where¬ 
fore the plaintiff has sustained damages to the extent of 
$10,000.00, and claims the sum of $10,000.00, land interest 
from September 6, 1927. At the request Of defendant 
counsel a copy of an advertisement of defendant setting 
forth the offer is attached hereto marked “plaintiff’s Ex¬ 
hibit A”, and a copy of acceptance of plaint jff to certain 
offers made by defendants and the receipt of defendants 
embodying the offer of defendants is attached hereto 
marked “plaintiff’s Exhibit B”. I 

2. The plaintiff, Charles W. Bowers, administrator of the 
estate of Robert L. Bowers, deceased sues thO Washington 
Times Company, Inc., a corporation owning, operating and 
publishing newspapers and maintaining an Insurance de¬ 
partment in the District of Columbia and the Continental 
Life Insurance Co., a stock corporation writing insurance in 
the District of Columbia, jointly and severally, for that on 
or before the 25th day of June, 1927, the defendants offered 
to furnish to the plaintiff’s intestate a $10,000.00 accident 
and travel insurance policy in consideration of the 
3 sum of $1.00, and the subscription foif one year to 
one of the newspapers published by the defendant, 
the Washington Times Company, Inc., said otter of the de¬ 
fendant being to furnish insurance in the sum of $10,000.00 
for a period of one year for the loss of life incurred by acci¬ 
dental means; that on or about the 25th day qf June, 1927, 
defendant’s solicitor solicited plaintiff’s intestate and plain¬ 
tiff’s intestate paid to the defendants and tie defendants 
accepted the sum of $1.00 for said insurance and he sub¬ 
scribed for one year to the Washington Times, a news¬ 
paper published by the defendant, the Washington Times 
Company, Inc., and each week thereafter until his death 
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on September 6, 1927, the plaintiff’s intestate paid the sum 
of 15^ to the defendants, the Washington Times Co. Inc., 
for the delivery of the Washington Times and each week 
said Washington Times was delivered to him and he ac¬ 
cepted same, and the plaintiff’s intestate complied with all 
the requirements of the defendants to obtain said insurance 
and he was eligible for same; whereupon, the plaintiff was 
insured for the sum of $10,000.00 against the loss of life in¬ 
curred by accidental means; that on or about the 6th day of 
September, 1927, plaintiff’s intestate was killed in an acci¬ 
dent while traveling in the state of Maryland; that the de¬ 
fendants then and there by reason of said premises became 
and were indebted to the plaintiff in the sum of $10,000.00, 
and being so indebted, the defendants in consideration 
therefor then and there promised to pay him the sum of 
money on request, yet, the defendants although often re¬ 
quested have not paid the same but have refused so to do 
to the damage of the plaintiff in the sum of $10,000.00 and 
the plaintiff claims the sum of $10,000.00 and interest from 
September 6,1927. 

3. The plaintiff, Charles W. Bowers, administrator of 
the estate of Robert L. Bowers, deceased, sues the 
4 defendants, the Washington Times Company, Inc., 
a corporation owning, operating and publishing 
newspapers and maintaining an 4 ‘insurance department” 
in the District of Columbia as agents for the defendant, the 
Continental Life Insurance Company, and the Continental 
Life Insurance Company, a stock corporation writing in¬ 
surance in the District of Columbia, jointly and severally, 
for that on and before the 25th day of June, 1927, the de¬ 
fendants offered to furnish to the public and plaintiff’s 
intestate a $10,000.00 accident and travel insurance policy, 
in consideration of the sum of $1.00 and the subscription 
for one year to one of the newspapers published by the de¬ 
fendant, the Washington Times Company, Inc., said offer of 
the defendants being to furnish insurance for the period of 
one year for loss of life incurred by accidental means; that 
on or about the 25th day of June, 1927, the plaintiff’s intes¬ 
tate paid to the defendant, the Washington Times Com¬ 
pany, Inc., agents of the defendant, the Continental Life 
Insurance Company, the sum of $1.00 for said insurance 
and he subscribed to the Washington Times, a newspaper 
published by the defendants, the Washington Times Com- 
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pany, Inc., for the period of one year, and each week there¬ 
after until his death on September 6, 1927, the plaintiff’s 
intestate paid the sum of 15 cents to the defendants, the 
Washington Times Company, Inc., for the delivery of the 
Washington Times, and each week the said! Washington 
Times was delivered to him and he accepted .same; there¬ 
upon it became and was the duty of the defendants, their 
agents and servants to use ordinary diligence and care to 
insure the life of plaintiff’s intestate for thej sum of $10,- 
000.00 for the period of one year against th^ loss of life 
by accidental means; yet the defendant, thej Washington 
Times Company, Inc., as agents of the defendant, the Con¬ 
tinental Life Insurance Company, did not cafise insurance 
to be issued on the life of plaintiff’s intestate within 
5 a reasonable time, and did not use ordinary care and 
diligence to insure the life of plaintiff js intestate in 
the sum of $10,000.00 for the period of one year, but to 
the contrary negligently and carelessly delayed causing said 
policy to be issued and did delay the issuance of said policy 
by holding the acceptance or request for insurance of plain¬ 
tiff’s intestate in their possession or in the (possession of 
their employees and agents without transmitting it to the 
defendants, the Continental Life Insurance Company, for a 
long period of time, to wit, from the 25th day jof June, 1927, 
until after the death of plaintiff’s intestate and no $10,- 
000.00 accident insurance policy was issued tq him; that on 
the 6th day of September, 1927, the plaintiff’s intestate 
was killed in an accident while traveling ip the State of 
Maryland; wherefore the plaintiff has sustained damage to 
the extent of $10,000.00 and claims $10,000.0^) and interest 
from September 6, 1927. 

4. The plaintiff, Charles W. Bowers, administrator of 
the estate of Robert L. Bowers, deceased, sujes the defend¬ 
ants, the Washington Times Company, Inc.,! a corporation 
owning, operating and publishing newspapers and main¬ 
taining an insurance department and acting as insurance 
agents and brokers in the District of Columbia for that on 
and before the 25th day of June, 1927, the Continental Life 
Insurance Company was writing insurance jin the District 
of Columbia and had for issuance an accident insurance 
policy insuring in the amount of $10,000.00 pgainst loss of 
life incurred by accidental means; that said policies were 
issued by said Continental Life Insurance Company in con- 
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sideration of the sum of $1.00 and the subscription for one 
year to one of the newspapers published by the defendant, 
the Washington Times Company, Inc.; that the plaintiff’s 
intestate employed the defendant, the Washington Times 
Company, Inc., to procure him said policy in the Con- 

6 tinental Life Insurance Company, and paid the said 
defendant the sum of $1.00 and subscribed to the 

Washington Times, a newspaper published by the defend¬ 
ant, for the period of one year and each week thereafter 
until his death the plaintiff paid the sum of 15^ to the de¬ 
fendants for the delivery of the Washington Times and each 
week the said Washington Times was delivered to him and 
he accepted same; therefore, it became and was the duty 
of the defendants to use ordinary diligence and care to cause 
said policy of insurance to be issued on the life of plaintiff’s 
intestate, yet, the defendant as agent of plaintiff did not 
cause said insurance to be issued on the life of plaintiff’s 
intestate within a reasonable time and did not use ordinary 
care and diligence to insure the life of plaintiff’s intestate 
in fhe sum of $10,000.00 for the period of one year but 
negligently and carelessly delayed causing said policy to 
be issued and did delay the issuance of said policy by holding 
the request for insurance in their possession or. in the pos¬ 
session of their employes and agents without transmitting 
it to the office of the Continental Life Insurance Company, 
for a long period of time, to wit, from the 25th day of June, 
1927 until after the death of plaintiff’s intestate and no 
$10,000.00 accident insurance policy was issued to him; that 
on the 6th day of September, 1927 the plaintiff’s intestate 
was killed in an accident while travelling in the state of 
Maryland, wherefore, the plaintiff has sustained damages 
to the extent of $10,000.00 and claims $10,000.00 and inter¬ 
est from September 6, 1927. 

WM. B. WRIGHT, 
Attorney for Plaintiff. 

7 Pleas of Defendant Continental Life Insurance 

Company. 

Filed May 8,1929. 

# * # * * # # 

1. Now comes the defendant, The Continental Life Insur¬ 
ance Company, by its attorneys, and for its separate plea 
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to the first amended declaration filed herein admits that it 
is a stock corporation writing insurance in the District of 
Columbia, and denies that it made any offer to the public 
or to the plaintiff’s intestate. It denies that 1 on the 25th 
day of June, 1927, or at any other time, the plaintiff’s in¬ 
testate paid anything to this defendant, ancf denies that 
this defendant accepted the sum of One dollaij ($1.00), and 
denies that this defendant published any newspaper in the 
District of Columbia, and denies that at any time between 
June 25 and September 6,1927, the plaintiff’s intestate paid 
any sum whatever to this defendant for the delivery of the 
Washington Times, and is without sufficient knowledge to 
form a belief as to whether the Washington Times was 
delivered to the plaintiff’s intestate, and defies that the 
plaintiff’s intestate complied with any requirements of this 
defendant regarding insurance, and denies tjiat any duty 
was owing by this defendant to the plaintiff’s intestate. 
It admits that no $10,000 insurance policy wa^ issued to the 
plaintiff’s intestate. It admits that on the 6tp day of Sep¬ 
tember, 1927, the plaintiff’s intestate was killed in an acci¬ 
dent while traveling in a Ford Touring Car ip the State of 
Maryland as result of the wrecking and disablement of said 
Ford Touring Car, and alleges that plaintiff ’sj intestate was 
riding in a private automobile at the time of |the said acci¬ 
dent causing his death, to wit, a Ford Touring Car belong¬ 
ing to his brother, the plaintiff herein, and w^s instantane¬ 
ously killed as a result of the wrecking of the said private 
automobile near Hagerstown, Maryland, on the Phil- 
8 adelphia-Washington Highway, and denies that the 
plaintiff sustained damages as allege^ in the said 
first count of the amended declaration. 

2. For a separate plea to the second count of the first 
amended declaration this defendant says that it admits that 
it is a stock corporation writing insurance in the District of 
Columbia. It denies that it offered to furnisfi to the plain¬ 
tiff’s intestate a $10,000 accident and trajvel insurance 
policy. It denies that any solicitor of tfiis defendant 
solicited the plaintiff’s intestate, and denies ihat the plain¬ 
tiff’s intestate paid to this defendant and tjhis defendant 
accepted the sum of $1.00 for said insurance, and denies 
that between June 25, 1927 and September |6, 1927, plain¬ 
tiff’s intestate paid the sum of 15^ or any sum whatever to 
this defendant, and denies that plaintiff’s intestate com- 
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plied with any requirements of this defendant to obtain 
insurance, and denies that the plaintiff was insured for the 
sum of $10,000 against the loss of life incurred by acci¬ 
dental means, and admits plaintiff’s intestate was killed on 
the 6th day of September, 1927, in an accident while travel¬ 
ling in a Ford Touring Car in the State of Maryland as 
result of the wrecking and disablement of said Ford Tour¬ 
ing Car, and alleges that plaintiff’s intestate was riding in 
a private automobile at the time of the said accident caus¬ 
ing his death, to wit, a Ford Touring Car belonging to his 
brother, the plaintiff herein, and was instantaneously killed 
as a result of the wrecking of the said private automobile 
near Hagerstown, Maryland, on the Philadelphia-Washing¬ 
ton' Highway, and denies that this defendant is indebted to 
the plaintiff in the sum of $10,000. 

3. For a plea to the third count of the first amended 
declaration filed herein, this defendant denies that the de¬ 
fendant, Washington Times Company, Inc., was an agent 
for this defendant, Continental Life Insurance Company. 
It admits that this defendant is a stock corporation 

9 writing insurance in the District of Columbia, and 
denies that it made any offer to the public or to 

the plaintiff’s intestate as alleged in the declaration. It 
denies that on June 25, 1927, the plaintiff’s intestate made 
any payment to the Washington Times Company, Inc., as 
agent of this defendant, Continental Life Insurance Com¬ 
pany, and denies that the Washington Times is a newspaper 
published by this defendant, and denies that between the 
25th day of June, 1927, and the 6th day of September, 
1927, plaintiff’s intestate paid the sum of 15^ to this de¬ 
fendant, and denies that this defendant owes any money to 
plaintiff’s intestate, and denies that the Washington Times 
Company, Inc., did any of the acts alleged in the declara¬ 
tion as agent of this defendant. It admits that no applica¬ 
tion for insurance by plaintiff’s intestate was transmitted 
to this defendant at any time, and admits that no $10,000 
accident insurance policy was issued to plaintiff’s intestate 
by this defendant. It admits that on the 6th day of Sep¬ 
tember, 1927, plaintiff’s intestate was killed in an accident 
while travelling in a Ford Touring Car in the State of 
Maryland as result of the wrecking and disablement of 
said Ford Touring Car, and alleges that plaintiff’s intes¬ 
tate was riding in a private automobile at the time of 
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the said accident causing his death, to wit, a ij'ord Touring 
Car belonging to his brother, the plaintiff herein, and was 
instantaneously killed as a result of the wrecking of the 
said private automobile near Hagerstown, Maryland, on 
the Philadelphia-Washington Highway, and denies that the 
plaintiff has been damaged as alleged in the declaration. 

4. For its separate plea to the fourth count of the first 
amended declaration this defendant says that ijt admits that 
it was writing insurance in the District of Cplumbia, and 
admits that it had for issuance an accident insurance 
10 policy, and alleges that said policy contained various 
provisions and benefits expressed therein regarding 
payments to be made in case of death or disability effected 
through external, violent and accidental meani, and alleges 
that under the provisions of the said policy the amount of 
said benefits was determined by the circumstances and oc¬ 
casions under which the accidental death occurred, and that 
the said policy did not contain any general provision, in¬ 
suring in the amount of $10,000 against death by accidental 
means and that it did contain a provision for insuring 
against death by accidental means in the sufm of $10,000 
where the injury sustained by the insured ! resulting in 
death occurred by the wrecking or disablement of any rail¬ 
road pasenger car or passenger steamship or jsteamboat or 
licensed ferry-boat, interurban or street railjway car, ele¬ 
vated railway car or subway car, in or on which the in¬ 
sured is travelling as a fare paying passenger, jand it alleges 
further that under the terms and provision^ of the said 
policy which it had for issuance there was insurance against 
death by accidental means by the wrecking o| disablement 
of any private automobile, (motorcycles pxcepted) or 
horse-drawn vehicle of the exclusively pleasure type, in 
which the insured is riding or driving, in the amount of 
$500.00. It admits that the said policies asj described in 
this plea were issued by this defendant to Subscribers to 
the Washington Times, a newspaper published by the de¬ 
fendant, The Washington Times Company, Ibc., under cer¬ 
tain terms and conditions, to wit, only in the ejvent that said 
Washington Times Company, Inc., filed with this defend¬ 
ant a schedule in quadruplicate of all such subscribers and 
there was stamped upon such schedules by anl officer of this 
defendant known as its Registrar, the hour of receipt by 

2—5685a 
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him of such schedules and the endorsement by him upon 
one copy of such scheludes of an acceptance on behalf of 
this defendant, Continental Life Insurance Com¬ 
il pany, and the return of such endorsed copy to the 
defendant, Washington Times Company, Inc., and it 
alleges that llo insurance policy of this defendant was in 
effect unless and until all of said conditions had been com¬ 
plied with. This defendant has not sufficient knowledge to 
form a belief as to whether or not plaintiff’s intestate em¬ 
ployed the defendant, Washington Times Company, Inc., 
to procure him a policy of the said Continental Life In¬ 
surance Company, nor as to whether he paid the defend¬ 
ant, Washington Times Company, Inc., the sum of $1.00 to 
subscribe to the Washington Times, and denies that this de¬ 
fendant owes any duty whatever to plaintiff’s intestate, and 
denies that this defendant was an agent of the plaintiff as 
alleged in the declaration. It admits that this defendant 
did not receive at any time during the lifetime of plain¬ 
tiff’s intestate any application for insurance on his life or 
any schedule containing his name as above described from 
the defendant, Washington Times Company, Inc., and ad¬ 
mits that it issued no $10,000 accident insurance policy to 
him, and alleges that it was under no duty or obligation to 
issue any such policy to him, or any policy of insurance 
whatever, and alleges that it did not issue to him any policy 
of insurance whatever. It admits that on the 6th day of 
September, 1927, plaintiff’s intestate was killed in an ac¬ 
cident while travelling in a Ford Touring Car in the State 
of Maryland as result of the wrecking and disablement 
of said Ford Touring Car, and alleges that plaintiff’s intes¬ 
tate was riding in a private automobile at the time of the 
said accident causing his death, to wit, a Ford Touring Car 
belonging to his brother, the plaintiff herein, and was in¬ 
stantaneously killed as a result of the wrecking of the said 
private automobile near Hagerstown, Maryland, on the 
Philadelphia-Washington Highway, and denies that the 
plaintiff has sustained damages as alleged in the 
12 declaration. 

ADKINS & NESBIT, 

FRANK F. NESBIT, 

Attorneys for Defendant 
Continental Life Insurance Company. 
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Comes now the defendant, The Washington 1 Times Com¬ 
pany, Inc., a corporation, by its attorney, and | for separate 
pleas to the first amended declaration filed Jn the above 
entitled cause, says as follows: ! 

1. For plea to the first count of the first ^mended dec¬ 
laration, the defendant admits that it is a corporation and 
that it on, to-wit, the 25th day of June, 1927, ajnd for a long' 
time prior thereto, owned, operated and published news¬ 
papers in the city of Washington, District jof Columbia. 
The defendant denies that it maintained an insurance de¬ 
partment in the District of Columbia as in Said count al¬ 
leged. The defendant denies that it offered [to furnish to 
the plaintiff’s intestate, and to the public, a $10,000.00 ac¬ 
cident and travel insurance policy in consideration of the 
sum of One dollar and a subscription for oiie year to the 
newspapers published by the defendant, Th^ Washington 
Times Company, Inc., a corporation, as in said declaration 
alleged. Defendant denies that on or about tljie 25th day of 
June, 1927, the plaintiff’s intestate paid to the defendant 
and the defendant accepted the sum of One jlollar, or any 
other sum whatever. Defendant admits that [the plaintiff’s 
intestate died on September 6th, 1927, and ajlleges that he 
was killed instantaneously in an automobile 4ccident in the 
State of Maryland by the wrecking j of a private 
13 automobile of the exclusively pleasure ! type in which 
the plaintiff’s intestate was then and there riding. 
Defendant denies that it was the duty of the defendant to 
cause the plaintiff’s intestate to be insured for the sum of 
$10,000.00 as in said count alleged and averp that this de¬ 
fendant was not authorized to issue and did not issue and 
was not under any duty to issue to the plaintiff’s intestate 
any policy of insurance, and further says th^t if the plain¬ 
tiff’s intestate was entitled to the issuanc^ to him of a 
policy of insurance, he was only entitled to tfhe issuance of 
the same from the defendant, The Continental Life Insur¬ 
ance Company, which said policy contained, among others, 
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a clause limiting recovery thereunder to the sum of $500.00 
for loss of life of the insured by the wrecking of any pri¬ 
vate automobile of the exclusively pleasure type. The de¬ 
fendant denies that there was any duty upon it to insure 
the plaintiff’s intestate and denies that it is liable to the 
plaintiff’s intestate in the sum of $10,000.00 or any other 
sum whatever, and further denies that the plaintiff’s intes¬ 
tate has sustained damages to the extent of $10,000.00, or 
any other sum whatever. Defendant denies each and all of 
the other allegations in said count contained, except those 
herein specifically admitted. 

2. And for plea to the second count of the first amended 
declaration, the defendant admits that it is a corporation 
and that it on, to-wit, the 25th day of June, 1927, and for 
a long time prior thereto, owned, operated and published 
newspapers in the city of Washington, District of Columbia. 
And defendant denies that it offered to the public and to 
the plaintiff’s intestate a $10,000.00 accident and travel in¬ 
surance policy in consideration of the sum of One dollar and 
a subscription for one year to one of the newspapers pub¬ 
lished by the defendant, The Washington Times Company, 

Inc., a corporation, as in said declaration alleged. 

14 Defendant denies that on or about the 25th dav of 

•/ 

June, 1927, the plaintiff’s intestate paid to the de¬ 
fendant and the defendant accepted the sum of One Dollar, 
or any other sum whatever. Defendant admits that the 
plaintiff’s intestate died on September 6th, 1927, and al¬ 
leges that he was killed instantaneously in an automobile 
accident in the State of Maryland by the wrecking of a 
private automobile of the exclusively pleasure type In which 
the plaintiff’s intestate was then and there riding. De¬ 
fendant denies that the plaintiff’s intestate was insured for 
the sum of $10,000.00 against the loss of life incurred by ac¬ 
cidental means as in said declaration alleged, and denies 
that it became and was indebted to the plaintiff’s intestate 
in the sum of $10,000.00, or any other sum whatever, and 
denies that it promised to pay him $10,000.00, or any other 
sum whatever on request. Defendant says that it was not 
authorized to issue and did not issue and was not under 
any duty to issue to the plaintiff’s intestate any policy of 
insurance, and further says that if the plaintiff’s intestate 
was entitled to the issuance to him of a policy of insurance, 
he was only entitled to the issuance of same from the de- 
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fendant, The Continental Life Insurance Company, which 
said policy contained, among others, a clause! limiting re¬ 
covery thereunder to the sum of $500.00 foil loss of life 
to insured by the wrecking of any private automobile of 
the exclusively pleasure type. Defendant denies that there 
was any duty upon it to insure the plaintiff’s jintestate and 
denies that it is liable to the plaintiff’s intestate in the sum 
of $10,000.00, or any other sum whatever, an<jl further de¬ 
nies that the plaintiff’s intestate has sustained damages to 
the extent of $10,000.00, or any other sum whatever. De¬ 
fendant denies each and all of the other Allegations in 
15 said count contained, except those herein specifically 
admitted. 

3. And for plea to the third count of the first amended 
declaration, the defendant admits that it is ^ corporation 
and that it on, to wit, the 25th day of June 1927, and for 
a long time prior thereto owned, operated ^nd published 
newspapers in the City of Washington, District of Colum¬ 
bia. The defendant denies that it maintained an insurance 
department in the District of Columbia as in said count 
alleged. The defendant denies that it offered to furnish 
to the public and plaintiff’s intestate a $10,000.00 accident 
and travel insurance policy in consideration of the sum of 
one dollar and the subscription for one year to one of the 
newspapers published by the defendant, th$ Washington 
Times Company, Inc., a corporation, as in fcaid count al¬ 
leged. Defendant denies that on or about the 25th dav of 
June, 1927, the plaintiff’s intestate paid to tjhe defendant, 
the Washington Times Comany, Inc., and tjhe defendant, 
accepted the sum of one dollar or any other |um whatever. 
The defendant denies that it was the agent j)f the defend¬ 
ant, the Continental Life Insurance Company. Defendant 
admits that the plaintiff’s intestate died on September 6, 
1927 and alleges that he was killed instant4neously in an 
automobile accident in the state of Maryland by the wreck¬ 
ing of a private automobile of the exclusively pleasure type 
in which the plaintiff’s intestate was then anjl there riding. 
Defendant denies that it was the duty of th^ defendant to 
use ordinary diligence and care to insure ijhe life of the 
plaintiff’s intestate as in said count alleged, and avers 
that this defendant was not authorized to is^ue, did not is¬ 
sue and was not under any duty to issue to the plaintiff’s 
intestate any policy of insurance and further says that if 
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the plaintiff’s intestate was entitled to the issuance to him of 
a policy of insurance, he was only entitled to the is- 

16 suance of the same from the defendant, The Con¬ 
tinental Life Insurance Company, which said policy 

contained, among others, a clause limiting recovery there¬ 
under to the sum of $500.00 for loss of life of the insured by 
the wrecking of any private automobile of the exclusively 
pleasure type. Defendant denies that there was any duty 
upon it to insure the life of the plaintiff’s intestate or to 
cause insurance to be issued on the life of the plaintiff’s in¬ 
testate as in said count alleged. Defendant denies that it 
negligently and carelessly delayed causing said policy to 
be issued and denies that it delayed the issuance of any 
policy upon the life of the plaintiff’s intestate by holding 
any acceptance or request for insurance of plaintiff’s in¬ 
testate in its possession or in the possession of its agents 
or employees as in said count alleged. Defendant admits 
that no $10,000.00 accident insurance policy was issued to 
plaintiff’s intestate and avers it had no authority to issue 
same. Defendant denies that the plaintiff’s intestate has 
sustained damages to the extent of $10,000.00, or any other 
sum whatever and denies each and all of the other allega¬ 
tions in said count contained, except those herein specifically 
admitted. 

4. And for plea to the fourth count of the first amended 
declaration, the defendant admits that it is a corporation 
and that it on, to-wit, the 25th day of June, 1927, and for 
a long time prior thereto owned, operated and published 
newspapers in the city of Washington, District of Colum¬ 
bia. The defendant denies that it maintained an insurance 
department in the District of Columbia as in said count al¬ 
leged, and denies that it acted as an insurance agent and 
broker as in said count alleged. Defendant denies that 
the plaintiff’s intestate employed the defendant to procure 
a policy of insurance in The Continental Life Insur- 

17 ance Company as in said count alleged, and denies 
that the plaintiff’s intestate paid to the defendant 

the sum of One dollar or any other sum whatever. De¬ 
fendant denies that it was the duty of the defendant to use 

•/ 

any diligence and care to cause a policy of insurance to 
be issued on the life of the plaintiff’s intestate as in said 
count alleged, and avers that this defendant was not au¬ 
thorized to issue, did not issue and was not under any duty 
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to issue or cause to be issued any policy of insurance on 
the life of the plaintiff’s intestate, and further says that 
if the plaintiff’s intestate was entitled to th6 issuance to 
him of a policy of insurance, he was only eiititled to the 
issuance of the same from the defendant, The Continental 
Life Insurance Company, which said policy contained, 
among others, a clause limiting the recovery thereunder to 
the sum of $500.00 for loss of life of the injured by the 
wrecking of any private automobile of the exclusively pleas¬ 
ure type. Defendant admits that the plaintiff’s intestate 
died on September 6th, 1927, and alleges that jhe was killed 
instantaneosuly in an automobile accident in the State of 
Maryland by the wrecking of a private automobile of the 
exclusively pleasure type in which the plaintiff’s intestate 
was then and there riding. Defendant denies that it was 
the agent of the plaintiff as in said count alleged. Defend¬ 
ant denies there was any duty upon it to caupe any policy 
of insurance to be issued on the life of the plaintiff’s intes¬ 
tate or to use ordinary care and diligence to insure the 
life of the plaintiff’s intestate in the sum of $10,000.00 for 
the period of one year. Defendant denies that it delayed 
causing any policy of insurance to be issued and further 
denies that it delayed the issuance of any pdlicy of insur¬ 
ance by holding the request for insurance by j;he plaintiff’s 
intestate in its possession or in the possession of its 
18 employees and agents without transmitting it to the 
office of the defendant, The Continental Life Insur¬ 
ance Company, as in said count alleged. Defendant admits 
that no $10,000 accident insurance policy was issued to 
the plaintiff’s intestate and avers that therq was no duty 
upon it to issue or to cause to be issued any policy of in¬ 
surance upon the life of the plaintiff’s intestate, and denies 
that it is liable to the plaintiff’s intestate in the sum of 
$10,000.00 or any other sum whatever, and further denies 
that the plaintiff’s intestate has sustained damages to the 
extent of $10,000.00 or any other sum whatever. Defendant 
denies each and all of the other allegations herein con¬ 
tained, except those herein specifically admitted. 

WILTON J. LAMBERT, 

Attorney for Defendant 
The Washington Timqs Company. 
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Supreme Court of the District of Columbia. 

i Friday, December 18, 1931. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

#*##**« 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is heard in full and given to the jury in charge 
they upon their oath say they find for the plaintiff as against 
the defendant Continental Life Insurance Company on the 
third count of the declaration and in the sum of Five 
Hundred Dollars ($500.00); and they further find in favor 
of said defendant as to the first, second and fourth counts 
of the declaration; they further find in favor of the de¬ 
fendant Washington Times Company as to all counts of 

the declaration said verdict all being made by the 
19 direction of the court. 

Supreme Court of the District of Columbia. 

Friday, January 8, 1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

#**##•• 

Upon consideration of the motion filed herein for a new 
trial the same having been duly argued and submitted, it 
is ordered that said motion be, and the same is hereby 
overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiff recover of the 
defendant Continental Life Insurance Company, on the 
third count of the declaration, the sum of Five Hundred 
Dollars ($500.00) with interest thereon until paid, together 
with costs of suit to be taxed by the clerk and have execu¬ 
tion thereof. It is further considered that plaintiff take 
nothing by this action as to the first, second and fourth 
counts of the declaration that the said defendant Conti¬ 
nental Life Insurance Company go hence without day as to 
said counts be for nothing held and recover of plaintiff 
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its costs of defense to be taxed by the clerk ind have ex¬ 
ecution thereof. 

Further, it is considered that plaintiff tak^ nothing by 
this action as to defendant Washington Times Company 
that said defendant go hence without day bej for nothing 
held and recover of plaintiff its costs of defense to be taxed 
by the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by his attorney 
of record, in open court, notes an appeal to £he Court of 
Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in th^ sum of One 
20 Hundred Dollars ($100.00) with leavfe to deposit 
Fifty Dollars ($50.00) cash with the plerk in lieu 
thereof. 

Memoranda. 

January 26, 1932.—Undertaking on Appeal ($100.00) ap¬ 
proved and filed. 

January 30, 1932.—Proposed Bill of Excep tions and no¬ 
tice filed. 

Assignment of Errors. 

Filed February 10, 1932. 

# * # * * • | • 

Now comes the plaintiff and assigns the following errors: 

1. That the court erred in directing a verdict for the 
defendants on the plaintiff’s first count. 

2. The court erred in directing a verdict for the defend¬ 
ant, the Washington Times Company, on the plaintiff’s 
third count. 

3. That the court erred in not holding tjie defendant, 
The Washington Times Company, and the defendant, Con¬ 
tinental Life Insurance Company, jointly liable under the 
plaintiff’s third count. 

4. That the court erred in limiting plaintiff ’s recovery to 
$500.00. 

5. The court erred in not holding that the i plaintiff’s in¬ 

testate has a binding executory contract with the defend¬ 
ants, or with one of them, to furnish a $10,000 accident in¬ 
surance policy. | 

3—5685a 
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6. The verdict is contrary to the evidence. 

7. The verdict is contrary to the weight of the evi¬ 

dence. 

21 8. The verdict is contrary to the law. 

9. In other respects apparent of record. 


WM. B. WRIGHT. 
JOHN P. BRAMHALL. 


Service of the foregoing assignment of errors accepted 
this 8 dav of Februarv, 1932. 

FRANK F. NESBIT. 
WILTON J. LAMBERT. 


Memorandum . 

March 30, 1932.—Bill of exceptions submitted and filed. 
Supreme Court of the District of Columbia. 

Thursday, April 14, 1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

**••##• 

The Bill of Exceptions heretofore submitted was this 
day signed and made of record nunc pro tunc. 

Designation of Record. 

Filed Februarv 10, 1932. 
*#*•### 


The clerk of the court will please include in the transcript 
of the record for the Court of Appeals in the above en¬ 
titled cause the following: 

Amended declaration (including exhibits attached). See 
Bill of Exceptions. 

Pleas of defendant Washington Times Company. 

Pleas of defendant Continental Life Insurance Company. 

Memorandum of verdict. 

22 Memorandum of judgment on verdict. 

•Note of appeal in open court and order fixing ap¬ 
peal bond. 
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Memorandum of bond on appeal filed and approved. 

Memorandum of filing bill of exceptions On behalf of 
plaintiff. [ 

Bill of exceptions. 

Assignment of error. ! 

Plaintiff’s Exhibit No. 6 (insurance policy), Plaintiff’s 
exhibit No. 7 (advertisement annexed to amended declara¬ 
tion and referred to therein as Exhibit A), Plaintiff’s ex¬ 
hibit No. 8 (contract). See Bill of Exceptions^ 

This designation. 

WM. B. WRIGHT, 

JOHN P. BRAMHALL, 

Attorneys for Plaintiff . 

Service of the foregoing designation accepted this 8 day 
of February, 1932. 

FRANK F. NllSBIT, 

WILTON J. LlAMBERT. 

M. | 

23 Supreme Court of the District of Colombia. 

United States of America, 

District of Columbia ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify ihe foregoing 
pages numbered from 1 to 22, both inclusive* to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 75986 at Law, wherein Charles 
W. Bowers, Administrator of the estate of Rpbert L. Bow¬ 
ers, deceased, is Plaintiff and The Washingtoh Times Com¬ 
pany, Inc., a Corporation, et al. are Defendants, as the same 
remains upon the files and of record in said Cburt. 

In testimony whereof I hereunto subscribe |my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of April, 1932. ! 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 
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24 In the Supreme Court of the District of Columbia. 

At Law. 

No. 75986. 

Charles W. Bowers, Administrator of the Estate of Rob¬ 
ert L. Bowers, Deceased, Plaintiff, 

vs. 

The Washington Times Company, Inc., a Corporation, The 
Continental Life Insurance Company, a Stock Company, 
Defendants. 

To Frank F.Nesbit, Esq., attorney for Continental Life 
Insurance Company; George D. Norning and Wilton J. 
Lambert, Esqs., attorneys for the Washington Times 
Company, Inc.: 

Please take notice that the within admended bill of ex¬ 
ceptions will be called to the attention of and submitted to 
the Court on the 30th day of March, 1932, at 10:00 o ’clock, 
A. M., or as soon thereafter as counsel can be heard, for 
the purpose of having the same signed and sealed by the 
Court. 

WM. B. KNIGHT, 
Attorney for Plaintiff . 

Service of the foregoing notice and copy of said bill of 
exceptions acknowledged this 28 day of March, 1932. 
(Signed) FRANK F. NESBIT, 

GEORGE D. HORNING, Jr. 

M85, P. 249. 

25 In thei Supreme Court of the District of Columbia. 

No. 75986. 

Charles W. Bowers, Administrator of the Estate of Rob¬ 
ert L. Bowers, Deceased, Plaintiff, 

vs. 

The Washington Times Company, Inc., a Corporation, The 
Continental Life Insurance Co., a Corporation, Defend¬ 
ants. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before Mr. 
Justice Gordon and a jury, duly empaneled and sworn to 
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I 

try the issues herein, which trial began on December 15, 
1931, the following proceedings were had. 

Plain tiff offered in evidence as his exhibit No. 1, stipula¬ 
tion signed by attorneys for the plaintiff and both defend¬ 
ants, which read as follows: 

I 

“It is hereby stipulated by and between counsel for the 
plaintiff and counsel for the defendants, subject to objec¬ 
tions to the materiality or relevancy of the sai^. facts by any 
party hereto, that the following are facts in this case: 

“The plaintiff’s decedent, Robert L. Bowers, was killed 
instantaneously by accident on the 6th day qf September, 
1927, and was at the time of said accident riding in a pri¬ 
vate automobile of the exclusively pleasure ^ype, namely, 
a Ford touring car.” 

i 

A volume containing issues of the Washington Times 
issued during the month of June, 1927, was Offered in evi¬ 
dence, and for the purpose of the record it \fas stipulated 
and agreed in open court between plaintiff and both de¬ 
fendants that plaintiff’s Exhibit No. 7, was one of the ad¬ 
vertisements appearing in the papers, all the advertise¬ 
ments being the same. Plaintiff’s Exhibit No. 7, was ac¬ 
cordingly offered and received in evidence knd exhibited 
to the jury. Said exhibit was as follows: 


26 “Protect Your Family. Insure You]f Life. 

I 

i 

One Dollar provides protection for $10,000 1;o subscribers 
of the Washington Herald and the Big Sunday Washington 
Herald. 

I 

■ 

I 

A New and Better Accident Policy in the Continental Life 

Insurance Co. (St. Louis, Mo.). 

I 

For Loss of Life. $10,000.00 

For Loss of Both Eyes. 10,000.00 

For Loss of Both Feet.j... 10,000.00 

For Loss of One Hand and one Foot.|... 10,000.00 

For Loss of One Hand and Sight of One Eyej... 10,000.00 

For Loss of One Foot and Sight of One Eye|... 10,000.00 

For Loss of One Hand.. |... 2,500.00 

For Loss of One Foot. j. .. 2,500.00 

For Loss of One Eye.L . 2,500.00 

For Loss of Time Per Week. |... 20.00 
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With other provisions. 

Condensed Statements of Resources of Continental Life In¬ 
surance Co. (St. Louis y Mo.) as of December 31, 1925. 


Assets . $10,164,485.57 

Capital and Surplus. 808,704.91 

Insurance in force over. 82,250,000.00 

Income . 3,780,189.60 

Paid to beneficiaries and policy holders since 

organization over . 7,376,000.00 

State deposits for protection of policy hold¬ 
ers over . 5,376,000.00 


Fill in This Blank Now. 

Application. 

I hereby apply for the $10,000.00 Accident Policy issued 
by the Continental Life Insurance Company exclusively to 
regular readers of the Washington Times and Herald. I 
enclose registration fee of $1.00 and certify that 

(Proper Check must be made by applicant.) 

I will immediately become a regular subscriber of the 
Washington Times and Herald as indicated below, and will 
continue as such during the policy period of one year. 

I am at present a regular subscriber of the Washington 
Times and Herald and will continue as such during the 
policy period of one year. 

27 Name:-. Name must be printed plainly. 

Age:-. Street Address:-. Apt.:-. City 

or Town:-. State:-. 

If you are no w now a regular reader, check below the 
service you wish started, 

Daily Times and Sunday Herald, 15^ per Week. 

Daily Times, 10^ per Week. 

Collection for Paper to be Made by Carrier at the Es¬ 
tablished Rates. 

Fill out and Send to Insurance Dept., 1317 H. St. N. W., 
Washington, D. C. 

1317 H. St. N. W. Maine 5260.” . . 

Witness Frank B. Bryan, Jr., gave testimony tending 
to prove that he was deputy superintendent of insurance 
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of the District of Columbia, and had charge of the records 
of the office of the superintendent of insurance for the 
District of Columbia; that plaintiff’s Exhibits 2 and 3 
were records of the office of the superintendent of insur¬ 
ance and were regularly kept by his office. 'These records 
were received through the mail from the Continental Life 
Insurance Company; that 0. R. Lewis w^s a licensed 
agent for the Continental Life Insurance Company for the 
year commencing May 1, 1927. 

These exhibits (PL 2 & 3) were admitted in evidence 
to show that 0. R. Lewis was the District of Columbia 
agent for the period of one year from May 1; 1927, for de¬ 
fendant Continental Life Insurance Company^, and were as 
follows: 

Plaintiff’s Exhibit No. 2. 

■ 

i * 

“Agent’s License Requisition, j 

To the Superintendent of Insurance of thje District of 

Columbia: 

I 

i 

The persons named in the following schedule are hereby 
duly appointed Agents for the transaction of the business 
of Insurance in the District of Columbia, wfhich this cor¬ 
poration is authorized to do, until May 1st, 1929, for the 
Continental Life Insurance Company of St. Louis, in the 
State of Missouri, so far as legally empowered by Letters 
of appointment given them by the ccjmpany or its 
28 empowered agent and powers of attorney filed with 
the Department of Insurance of the District of Co¬ 
lumbia. 

In witness whereof I have hereunto set nfy hand at the 
City of St. Louis, in the State of Missouri, this 24th day of 
April, A. D. 1928. 

L. MARKS, 

Secretary. 

The agency must be established in the District of Colum¬ 
bia, where premiums will be reported to the Superintendent 
of Insurance for taxation in accordance with |3ec. 650 of the 
Code of Law of the District of Columbia in effect January 
1,1902. The place of such agency must be designated. 

Enclosed find check for $50.00. 
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Please forward licenses to Continental Life Insurance 
Co., 10th & Olive St., St. Louis, Missouri. 

Note.— Anniversary of all licenses occurs May 1st. In 
ordering licenses, requisition should be sent direct to the 
Department of Insurance. If the company desires to pay 
the agent’s license fee, Bank Draft must be drawn to order 
of, and sent to Collector of Taxes, D. C., at the rate of 
$50.00 per annum for each, prorated monthly for the time to 
run, commencing the 1st of the month in which application 
is made, in accordance with Sec. 654 of the Code of Law of 
the District of Columbia. 

Schedule. 

Names of agents (give in¬ 
dividual names in full of License to 

partners and corporation’s date from— Location of 

officers.). month,year. agency (street and number). 

78 O. R. Lewis.. May 1, 1928 c/o Washington Times-Herald, 

Washington, D. C. 

Lecensed Apr. 27, 1928. 

Cleric Dept, of Ins., D. C.” 

Plaintiff’s Exhibit No. 3 (Also Defendant’s Exhibit 

No. 9). 

“Agent's License Requisition. 

To the Superintendent of Insurance of the District of 
Columbia : 

The persons named in the following schedule are hereby 
duly appointed Agents for the transaction of the business 
of insurance in the District of Columbia, which this 
29 corporation is authorized to do, until May 1st, 1928, 
for the Continental Life Insurance Company of St. 
Louis in the State of Missouri, so far as legally empowered 
by Letters of appointment given them by the company or 
its empowered agent and powers of attorney filed with the 
Department of Insurance of the District of Columbia. 

In witness whereof I have hereunto set my hand at the 
City of St. Louis, in the State of Missouri, this 20th day of 
May, A. D. 1927. 

L. MAKES, 

Asst. Secretary. 
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The agency must be established in the District of 
Columbia, where premiums will be reported to the Super¬ 
intendent of Insurance for taxation in accordance with Sec. 
650 of the Code of Law of the District of Columbia in effect 
January 1, 1902. The place of such agehcy must be 
designated. 

Enclosed find check for $50.00. j 

Please forward licenses to 10th & Olive, St!. Louis, Mis¬ 
souri, Continental Life Ins. Co. j 

Note.— Anniversary of all licenses occurs JJay 1st. In 
ordering licenses, requisition should be sent direct to the 
Department of Insurance. If the company desires to pay 
the agent’s license fee, Bank' Draft must be drawn to order 
of, and sent to Collector of Taxes, D. C., at the jrate of $50.00 
per annum for each, prorated monthly for th^ time to run, 
commencing the 1st of the month in which 4pplication is 
made, in accordance with Sec. 654 of the Co<fie of Law of 
the District of Columbia. 

N. B.—Unless these requirements are strictly complied 
with, requisition will be returned for correction without 


comment. 

Names of 

agents (give individual 


Schedule. 

License to Location of 


Location 


names in full of partners date from— agency (street) in District 
and corporation officers). month, year. and number).] of Columbia. 


Lewis, O. R., 177. 
Paul D. Scott, 1615 


I 



May 1, 1927 200111th St. 2001 llth St. 

N.W. I N.W. 


I 


Charles W. Bowers gave testimony tending to prove that 

he was administrator of the estate of Robert L. Bowers, 

1 7 

deceased, who was his brother; that during the month of 
June, 1927, he lived with his brothefr at 3607 M 
30 Street, N. W. He stated that during the month of 
June, 1927, he and his brother saw advertisements in 
the Washington Times relating to a certain accident insur¬ 
ance policy and that they looked at the advertisements and 
discussed them together. Witness Bowers identified the 
advertisement appearing in the Washington Times on the 
2nd of June, 1927, as one of the advertisements which his 
brother saw. Plaintiff’s Exhibit No. 7, was 4 copy of the 
advertisements. Witness Bowers testified that these ad- 
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vertisements ran along in the Times from time to time dur¬ 
ing the month of June at different dates and witness 
Bowers identified advertisements appearing in the Wash¬ 
ington Times for June 2, 1927 and June 17,1927, as similar 
to the advertisements which his brother saw in the Wash¬ 
ington Times and which his brother showed him (PL 
Exhibit No. 7). He testified that on June 25, 1927, his 
brother made application to the Washington Times for this 
accident insurance. Defendant produced a photostat copy 
of the original application which was read in evidence and 
marked plaintiff’s exhibit No. 4, which read as follows: 

“No. 7902. 29135. 

Application. 

I hereby apply for the $10,000.00 Accident Policy issued 
by the Continental Life Insurance Company exclusively to 
regular readers of the Washington Times and Herald. I 
enclose registration fee of $1.00 and certify that 

(Proper check must be made by applicant.) 

□ I am at present a regular reader of the Washington 
Times and Herald and will continue as such during the 
policy period of one year. 

□ I will immediately became a regular reader of the 
Washington Times and Herald, as indicated below, and will 
continue as such during the policy period of one year. 

Name: Robert L. Bowers. Name must be printed plainly. 
Age: 28. 26. Street address: 3607 M St. N. W. Apt.: 
-. City or Town: Washington. State: D. C. 

If you are not now a regular reader, check below the serv¬ 
ice you wish started. 

Nov. 1, 1927. 

□ Daily Times, l(ty per week. 

□ Daily Times and Sunday Herald, 15^ per week. 
31 Collection for paper to be made by carrier at the 
established rates. 

Order secured by L. A. Rice. ’ ’ 

Plaintiff identified this application as the application 
which the agent for the Washington Times took from his 
brother, and which the witness saw his brother sign but 
wdien being shown the photostat copy of said application 
admitted it was not signed by deceased. At the time his 
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brother presented said application to the solicitor for the 
Washington Times, his brother gave the solicitor the sum 
of $1.15. The witness identified plaintiff’s Exhibit No. 5, 
as a receipt that Mr. L. A. Rice, the solicitor for the Wash¬ 
ington Times gave to his brother and said receipt was in¬ 
troduced in evidence as plaintiff’s Exhibit No. and was as 
follows: 

“No. 7902. 

Washington, D. C., Juijie 25, 1927. 

Received of Robert L. Bowers $1,00 for registry expense 
on $10,000 Continental Travel and Pedestrian! Accident in¬ 
surance Policy. 

You also hereby agree to subscribe to the Washington 
Times for one year, for which you are to pay the carrier 15 
cents each week. 

This policy is issued to its subscribers by ihe Washing¬ 
ton Times and Herald under the terms and conditions stipu¬ 
lated in said policy. | 

It is understood that the Accident Insurance Policy is 
only paid up for one year from the date of issqe to you, and 
you also understand and agree as part of t^is order that 
the Insurance Policy becomes automatically! cancelled in 
the event of your failure to regularly pay fojr paper or in 
the event of your discontinuing your subscription for the 
paper before your contract expires. 

Make all checks payable to the Washington Times and 
Herald. If you do not receive same within ttnj’ee days from 
date of this receipt please immediately notify insurance De¬ 
partment, The Washington Times and Herald, Phone Main 
5260. 

Subscription Rates.—Daily Times, 10^ a! week; Daily 
Herald, 10^ a week; Sunday Herald, 10^ a! week; Daily 
Times and Sunday Herald, 15^ per week; Dail^ and Sunday 
Herald, 15^ per week. 

This receipt is not subject to transfer oif cancellation. 
No refund will be paid on same. Solicitor^ have no au¬ 
thority to change any of the terms or conditions of this 
offer. 

THE WASHINGTON TIMES AND 
HERALD. 

L. A. RICE, 

• • Solicitor . 
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32 Witness Bowers saw Rice sign this receipt and 
from that time on his brother, Robert, regularly re¬ 
ceived the Washington Times and regularly paid for it, the 
first issue being delivered to him the following Monday, the 
application for insurance was signed on Saturday. Robert 
would give the money to Mrs. Bowers, the administrator’s 
wife, and she took care of making the payments to the 
Washington Times for Robert. Robert Bowers took the 
paper up until the date on which he was killed. Charles 
Bowers attended the funeral at Hagerstown and stayed 
there probably a week and then came down and reported 
for work and after he got a chance, which was a week or 
more, probably two weeks, he took his receipt over and 
presented it to the Washington Times. He inquired at the 
office on the first floor and showed them his receipt and they 
sent him to a lady clerk on one of the upper floors. This 
lady was sitting at a desk and he showed her his receipt 
which she studied a little while and looked through a 
drawer or two and she said that the matter had been 
neglected; she said she would attend to the matter and he 
returned home. About two weeks later a policy was re¬ 
ceived ; this policy was identified by the witness and marked 
Plaintiff’s Exhibit No. 6. The policy was introduced in evi¬ 
dence as follows as Plaintiff’s Exhibit 6. 

Mr. Bramhall: We will have that marked as Plaintiff’s 
Exhibit 6. 

Mr. Nesbit: So far as the paper is concerned, I under¬ 
stand it is simply offered as something that the witness 
referred to in his testimony. The suit is not on that policy. 

Mr. Wright: No. 

The policy read as follows: 

1 “ United States of America. 

Travel and Pedestrian Accident Policy Issued Through 

Arrangement with Washington Times and the Washing¬ 
ton Herald, 

33 This policy provides indemnity for loss of life, 
limb, sight or time by accidental means to the extent 

herein limited and provided. 

Continental Life Insurance Company, St. Louis, Mis¬ 
souri (a Stock Company), in consideration of the registra- 
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tion fee and the agreement of the Insured td continue as 
a regular home served reader of the Washington Times and 
the Washington Herald by authorized carried or mail dur¬ 
ing the life of this policy, and subject to the j terms, condi¬ 
tions and limitations hereinafter contained, th|e Continental 
Life Insurance Company, hereinafter called tfhe Company, 
hereby does insure Robert L. Bowers, hereinafter called 
the Insured, for the term of twelve (12) montjhs, from date 
hereof, beginning and ending at 12 o’clock nc^on, Standard 
Time, of the place where the Insured resides, Against Death 
or Disability resulting directly, independently and exclu¬ 
sively of all other causes from bodily injuries effected solely 
through external, violent and accidental m^ans and sus¬ 
tained by the Insured in the manner following: 

Part One.. 

By the wrecking or disablement of any railroad passen¬ 
ger car or passenger steamship or steamboat or licensed 
ferry-boat, interurban or street railway car, j elevated rail¬ 
way car or subway car, in or on which the Inwjsred is travel¬ 
ing as a fare paying passenger, and such injuries so sus¬ 
tained shall result in any of the specific losses set forth in 
this Part One, provided such loss shall result [within Thirty 
days from date of accident, the Company will pay the sum 
set opposite such loss as follows: j 


For loss of life. [... $10,000.00 

For loss of both eyes. I... 10,000.00 

For loss of both hands. j. .. 10,000.00 

For loss of both feet.. !... 10,000.00 

For loss of one hand and one foot. |... 10,000.00 

For loss of one hand and sight of one eye. 10,000.00 

For loss of one foot and sight of one eye....... 10,000.00 

For loss of one hand.L .. 2,500.00 

For loss of one foot. 2,500.00 

For loss of one eye. 2,500.00 


Payment shall not be made for more than one loss enu¬ 
merated in above payments. 

Part Two. 

(a) By the wrecking or disablement of aiiy public omni¬ 
bus, taxicab, or automobile stage, which is tjeing driven or 
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operated at the time of such wrecking or disablement, by 
a licensed driver plying for public hire and in which the 
insured is traveling as a fare paying passenger. 

(b) By the wrecking of a passenger elevator (elevator in 
mines excepted) in which the insured is riding as a pas¬ 
senger, provided always that such injuries sustained as de¬ 
scribed in section- (a) and (b) of this Part Two shall result 
in any of the specific losses set forth below and provided 
such loss shall result within Thirty days from date 
34 of accident. The Company will pay the sum set op¬ 


posite such loss as follows: 

For loss of life. $2,500.00 

For loss of both eyes. 2,500.00 

For loss of both hands. 2,500.00 

For loss of both feet. 2,500.00 

For loss of one hand and one foot. 2,500.00 

For loss of one hand and sight of one eye. 2,500.00 

For loss of one foot and sight of one eye. 2,500.00 

For loss of one hand. 750.00 

For loss of one foot. 750.00 

For loss of one eye. 750.00 


Payment shall not be made for more than one loss enu¬ 
merated in above payments. 

The loss of any member or members specified in either 
Part One or Part Two shall mean the loss by actual and 
complete severance at or above the wrist or ankle; loss of 
eye or eyes shall mean the irrecoverable loss of the entire 
sight thereof. 

Part Three. 

If the Insured shall, during the term of One Year from 
the beginning of the insurance covering such insured as 
provided herein, by the means and under the conditions 
recited in Part One, be immediately and wholly disabled 
and prevented by injuries so received, from performing 
any and every duty pertaining to his or her usual business! 
or occupation, The Company will pay for a period not ex¬ 
ceeding ten (10) consecutive weeks, accident indemnity at 
the rate of twenty ($20.00) per week. 

Part Four. 

(a) By the burning of a theatre, school, or municipal 
building, or church while the Insured is therein and pro- 
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vided the Insured is therein at the beginning o£ the fire and 
is burned by such fire or suffocated by the smote therefrom. 

(b) By being struck by Lightning. 

(c) By the collapsing of the outer walls pf a building 
(except buildings in course of construction, | wrecking or 
repair). 

Provided always that such injuries sustained as de¬ 
scribed in Sections (a), (b) or (c) of this Pairt Four shall 
result in the specific loss set forth below and provided such 
loss shall result within Thirty days from datp of accident, 
then The Company will pay the sum set oppoi 
as follows: 


site such loss 


For loss of life..$500.00 


Part Five. 

(a) By the wrecking or disablement of any [private auto¬ 
mobile, (motorcycles excepted) or horse-draivn vehicle of 
the exclusively pleasure type, in which the Insured is riding 
or driving. 

(b) By being struck or knocked down or r^n over while 
walking or standing in or on a public highway, by any 
automobile or any vehicle propelled by steam, cable, elec¬ 
tricity, naphtha, gasoline, horse, compressed) air or liquid 
power (excluding injuries sustained while ^working in a 
Public Highway, or while on a Railroad Rigl^t of Way). 

Provided always that such injuries sustained as de¬ 
scribed in Section- (a) or (b) of this Part FiVe shall result 
in the specific loss set forth below and provided such loss 
shall result within thirty days from date of accident, The 
Company will pay the sum set opposite such tyss as follows: 


For loss of life 


$500.00 


35 Part Six. 

Registration and Identification 

i 

Upon the receipt of the premium, hereunder, the Com¬ 
pany agrees to place the Insured’s name on ^ts registration 
list and further agrees that if, by reason ofj accidental in¬ 
jury, sustained as provided under Parts Onje, Two, Three 
or Four this policy being in force, the Insured be physically 
unable to communicate with friends, the Conjpany upon re- 
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ceipt of advice at its Home Office at St. Louis, Mo., giving 
this policy number will defray, in addition to any other in¬ 
demnity payable hereunder, all expenses, not to exceed One 
Hundred Dollars ($100.00), necessary to put the Insured 
in communication with and in care of friends. 

Standard Provisions. 

1. This policy includes the endorsements and attached pa¬ 
pers, if any, and contains the entire contract of insurance. 
No reduction shall be made in any indemnity herein pro¬ 
vided by reason of change in the occupation of the Insured 
or by reason of his doing any act or thing pertaining to any 
other occupation. 

2. No statement made by the applicant for insurance not 
included herein shall void the policy or be used in any legal 
proceeding hereunder. No agent has authority to change 
this policy or to waive any of its provisions. No change in 
this policy shall be valid unless approved by an executive 
officer of the Company and such approval be endorsed 
hereon. 

3. If default be made in the payment of the agreed pre¬ 
mium for this policy, the subsequent acceptance of the pre¬ 
mium by the Company or by any of its duly authorized 
agents shall reinstate the policy, but only to cover loss re¬ 
sulting from accidental injury thereafter sustained. 

4. Written notice of injury on which claim may be based 
must be given to the Company within twenty days after 
the date of the accident causing such injury. In event of 
accidental death immediate notice thereof must be given to 
the Company. 

5. Such notice given in behalf of the Insured or Benefi¬ 
ciary, as the case may be, to the Company at its Home Office, 
St. Louis, Mo., or to any authorized agent of the Com¬ 
pany, with particulars sufficient to identify the Insured, 
shall be deemed to be notice to the Company. Failure to 
give notice within the time provided in this policy shall 
not invalidate any claim if it shall be shown not to have 
been reasonably possible to give such notice and that notice 
was given as soon as was reasonably possible. 

6. The Company upon receipt of such notice, will fur¬ 
nish to the claimant such forms as are usually furnished 
by it for filing proofs of loss. If such forms are not so 
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furnished within fifteen days after the receipt of such no¬ 
tice, the claimant shall be deemed to have complied with the 
requirements of this policy as to proof of loSs upon sub¬ 
mitting within the time fixed in the policy for filing proofs 
of loss, written proof covering the occurrence, character 
and extent of the loss for which claim is made. 

7. Affirmative proof of loss must be furnished to the 
Company at its said office in case of claim for loss of time 
from disability within ninety days after the termination of 
the period for which the Company is liable, a^d in case of 
claim for any other loss, within ninety days ^fter the date 
of such loss. 

8. The Company shall have the right and opportunity to 
examine the person of the Insured when and po often as it 
may reasonably require during the pendency qf claim here¬ 
under, and also the right and opportunity to| make an au¬ 
topsy in case of death where it is not forbidddn by law. 

9. All indemnities provided in this policy for loss other 
than that of time on account of disability will 1 be paid sixty 

days after receipt of due proof. 

36 10. Upon request of the Insured and Subject to due 

proof of loss all accrued indemnity for loss of time 
on account of disability will be paid at the jexpiration of 
each thirty days during the continuance of tjhe period for 
which the company is liable, and any balaijce remaining 
unpaid at the termination of such period will be paid im¬ 
mediately upon receipt of due proof. 

11. All indemnities of this policy are payable to the In¬ 
sured. 

12. If the Insured shall at any time change his occupa¬ 
tion to one classified by the Company as less hazardous tha£ 
that stated in the policy, the Company, upon Written request 
of the Insured and surrender of the policy, Will cancel the 
same and will return to the Insured the unearned premium. 

14. No action at law or in equity shall be brought to re¬ 
cover on this policy prior to the expiration iof sixty days 
after proof of loss has been filed in accordance with the re¬ 
quirements of this policy, nor shall such actijon be brought 
at all unless brought within two years from ^he expiration 
of the time within which proof of loss is required by the 
policy. 


5—5685a 




34 


CHARLES W. BOWERS, ADMR., ETC., VS. 


15. If any time limitation of this policy with respect to 
giving notice of claim or furnishing proof of loss is less 
than that permitted by the law of the state in which the In¬ 
sured resides at the time this policy is issued, such limita¬ 
tion is hereby extended to agree with the minimum period 
permitted by such law. 

16. The Company may cancel this policy at any time by 
written notice delivered to the Insured or mailed to his last 
address, as shown by records of the Company, together 
with cash or the Company’s check for the unearned por¬ 
tion of the premiums actually paid by the Insured, and such 
cancellation shall be without prejudice to any claim origi¬ 
nating prior thereto. 

19. If a like policy or policies previously issued by the 
Company to the Insured be in force concurrently herewith 
making the aggregate indemnity for loss other than that of 
time on account of disability in excess of $10,000.00 or the 
aggregate indemnity for loss of time on account of dis¬ 
ability in excess of $20.00 weekly, the excess insurance of 
either kind shall be void and all premiums paid for such 
excess shall be returned to the Insured. 

20. The insurance under this policy shall not cover any 
person under the age of fifteen years nor over the age of 
seventy years. Any premium paid to the Company for any 
period not covered by this policy will be returned upon 
request. 

General Provisions. 

This insurance does not cover (1) Suicide or attempt 
thereat while sane or insane; (2) While riding or driving 
in races or any driver or occupant of any automobile in 
any race or speed contest anywhere or while testing any 
automobile on any race track or speedway; (3) While en¬ 
gaged in military or naval service; (4) Any Law Enforce¬ 
ment Officer while on duty; (5) Employees of Railroads or 
City Fire Departments while on duty; (6) Unless sustained 
in the United States, Canada or Europe. 

Indemnity for loss of life provided in this policy shall 
be payable to the estate of the Insured. 

The Occurrence of anv of the lossess mentioned in Parts 

* 

One, Two, Four or Five shall at once terminate the insur¬ 
ance effected by this policy, and indemnity for more than 
one of such losses will not be paid under any circumstances, 
and no recovery may be had under more than one of the pro¬ 
visions of this policy, other than for weekly indemnity. 
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No assignment of this policy shall be valid unless 
37 approved by an executive officer of the Company 
and an endorsement shall be made hereon. 

Anyone riding on passes regularly issued |by any of the 
common carrier- mentioned in Par- One ancjl in such con¬ 
veyances as are provided for passengers only, will be cov¬ 
ered as fare-paying passengers. 

No Provision of the Charter, Constitution or By Laws 
of the Company not incorporated in full herein shall void 
the policy or be used in evidence in any le^al proceeding 
hereunder. Strict compliance on the part of the Insured 
and the Beneficiary with all the provisions of this policy 
is a condition precedent to recovery hereundfer. 

The insurance hereunder shall not be vajlid unless the 
Insured is in sound condition physically arid mentally at 
the time this policy is issued. 

No indemnity will be payable for disability caused by 
any other means or under any other conditions than those 
specified herein and where the disability does not occur 
within five days from the date of the accident. In the 
event of any of the Specific Losses set fort^L in Part One, 
Part Two, Part Four or Part Five no indemnity shall be 
payable for loss of time. 

This policy, with the consent of the Conjpany, may be 
renewed for the same premium and for the $ame period of 
time, by the payment in advance of the premium and a 
receipt signed by the Secretary and countersigned by a 
licensed agent of the Company shall be the only evidence 
binding on the Company of the payment bf the renewal 
premium. 

In Witness Whereof, the Company has caused this policy 
to be signed by its President and Secretarvi, but the same 
shall not be effective until properly datec( and counter¬ 
signed by duly commissioned authority of the Company. 

EDMUND P. WjILSON, 

President. 

J. DeWITT MEESY, 

Secretary. 


Dated October 31, 1927, Wash., D. C. 

Countersigned by 

OPEN R. LEWIS, 

Registrar.” 
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The Bowers estate was never able to obtain $10,000.00 
from either of the defendants for his brother’s death. 

On Cross-examination by Mr. Horning, Bowers testified 
that prior to June 2,1927, he had been a regular subscriber 
to the Washington Times and that he had seen the adver¬ 
tisement referred to as plaintiff’s Exhibit No. 7; that he 
did not know whether his brother went to the office of the 
Washington Times or not to demand his policy when he 
did not receive it; that the accident insurance policy was 
not delivered until after his brother’s death; that prior 
to his brother’s death, there was being delivered to his 
home one copy a day of the Washington Times. 
38 After his brother made application for the insurance 
and subscribed to the paper, two copies of the news¬ 
paper were delivered to the home, one for Robert Bowers 
and one for witness Bowers. His wife paid the collector 
for both his brother’s paper and his own every week. He 
saw this sometimes and sometimes he didn’t as he wasn’t 
around the house all the time. The address at the bottom 
of the advertisement, 1317 H Street, N. W., was the office 
of the Washington Times. 

Mrs. Hazel L. Bowers gave testimony tending to prove 
that during the month of June, 1927, Robert L. Bowers 
boarded with her and her husband, Charles Bowers at 
3607 M St. N. W.; that the Times collector came to her home 
and collected for the paper and in the meantime Robert 
L. Bowers asked about the insurance that was in the ad¬ 
vertisement in the paper; that Robert decided to take the 
paper and Rice filled out the application and Robert L. 
Bowers signed it and that thereafter the paper was not 
regularly received; that Robert Bowers gave the solicitor 
$1.15 at the time he made application for the policy which 
was on June 25, 1927, and she identified the receipt, plain¬ 
tiff’s Exhibit No. 5, as the receipt given to Robert by Rice, 
the solicitor for the Washington Times; that Robert 
Bowers gave her the money for the paper and she made 
the weekly payments on same. 

On cross-examination by Mr. Nesbit, Mrs. Bowers testi¬ 
fied she did not remember how many copies of the Wash¬ 
ington Times they received each day during July and 
August but stated that they received a copy of the Wash- 
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ington Times every day, and that this ran along all summer 
until after Labor day. 

On cross-examination by Mr. Horning, shp stated that 
she had taken the Washington Times every day, before 
June 25th when the application was taken by jMr. Rice and 
that she did not get any more copies of thd Washington 
Times after that date, than she did before; jthat she was 
present at the time Mr. Rice took the application and that 
her husband, Charles Bowers, was alsjo present, at 
39 this time which was the 25th day of i June, in the 
afternoon after work which day was Saturday; that 
she has not looked up the date since then or niade any note 
of it; that she is as certain that Robert signed the applica¬ 
tion as she is about the other matters testified to by her 
but on being shown photostat copy of the application she 
admitted that it was not signed by Robert; she paid the 
collector 15 cents a week for the Times whiph money she 
received from Robert. Her husband also applied for in¬ 
surance at the same time. She stated her jiusband paid 
for his own paper. 

0. R. Lewis gave testimony tending to prove that on and 
prior to the 25th day of June, 1927, he was tjie circulation 
manager of the Washington Times and Hetald and still 
occupies this position. Mr. Lewis was sho\j 7 n the adver¬ 
tisement introduced in evidence as plaintiffExhibit No. 
7, and testified that The Washington Times Company ran 
ads like that during the month of June, 1927^ The Wash¬ 
ington Times Company ran these ads in ordet to advertise 
the insurance because it was required according to the in¬ 
surance agreement it had. The accident insurance policy 
forms of the Continental Life Insurance Company were 
sent to the defendant, the Washington Time^ Company in 
blank forms and were countersigned by Mr. Lewis who put 
in the dates. Mr. Lewis identified the plaintiff’s Exhibit 
No. 5, as a receipt for an insurance policy Signed by Mr. 
L. A. Rice. Mr. Rice was route agent of the Washington 
Times Company at that time. The receipt blanks were 
furnished to Rice by the Washington Times Company and 
Rice was authorized to use same and take applications for 
insurance and collect the registration fee. Ttie application 
blanks and the receipt forms were bound iin books and 
when delivered to the employes of the Washington Times 
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for use were in one piece and perforated. Mr. Lewis had 
charge of this feature of the newspaper. Witness 0. R. 
Lewis was the same 0. R. Lewis referred to in 

40 plaintiff’s Exhibit No. 3, which the defendant, Con¬ 
tinental Life Insurance Company admitted was 

signed by the officer of the Continental Life Insurance 
Company. 

On Cross-examination by Mr. Nesbit, Mr. Lewis identi¬ 
fied defendant’s Exhibit 4, C. L. Co., as a copy of the con¬ 
tract between the Washington Times Company and the Con¬ 
tinental Life Insurance Company in respect to the issuance 
of the accident insurance policy. This was a contract under 
which the defendants were operating in 1927. The Wash¬ 
ington Times Company had a certain number of employes 
whose duty it was to secure additional subscribers for the 
Times and Herald and along with other duties this insur¬ 
ance was used as an aid to secure subscribers. These em¬ 
ployes were authorized to accept any applications which 
they might run across provided that they were within the 
age limits, and were authorized to accept the dollar which 
was the premium. These employes made out the applica¬ 
tion for the issuance of the insurance. The employe gave 
a receipt and the application was turned into the office of 
the newspaper. These applications were supposed to be 
turned into the circulation Department of the Washington 
Times at the end of each day. The applications were then 
filed. Previous to filing there were three copies made of 
the lists of the applications, one which was kept in the office 
of the newspaper, one was sent to Mr. Baker, the represent¬ 
ative of the insurance company, and one was sent directly 
to the Continental Life Insurance Company and stating the 
number of the policy issued to the applicant in question. 
These lists were mailed each night for the applications of 
the previous day. The policies were already numbered and 
the Washington Times Company filled in the name of the 
party and the beneficiary, if he requested one, and it was 
countersigned and mailed to the subscriber the following 
day. A copy of the list of policies issued by the Washington 
Times Company was then transmitted to Mr. Baker, 

41 the representative of the Continental Life Insurance 
Company. The Washington Times Company re¬ 
ceived the application of Robert L. Bowers, some time in 
the fall of 1927; witness identified a list of registered read- 
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ers, which was then marked for identification as defend¬ 
ant’s, The Continental Life Insurance Compjany, Exhibit 
No. 5; that the application for insurance by Robert L. 
Bowers was received in October or November, 1927, and 
that such application was not received by him ]^>rior thereto; 
that this application was received by witness jalong with a 
large collection of other papers and forms jbelonging to 
the Washington Times Company from the brother of Mr. 
Rice and that Rice wrote out the receipt f<|>r Robert L. 
Bowers. Mr. L. A. Rice came to his death’ ^s a result of 
gas. Mr. Lewis upon learning of Mr. Rice’s diath went out 
to the house to see if there was anything he feould do and 
the papers were strewn over the kitchen floor and on the 
table. Robert Bowers’ application was fouhd among the 
effects of Rice, and witness prior thereto had ho knowledge 
or notice that Rice had the application of Robert L. Bowers 
in his possession. At this time Mr. Lewis did not know 
whether Mr. Bowers was alive or dead. MrL Lewis iden¬ 
tified plaintiff’s Exhibit No. 6 as the accident insurance 
policy issued to Robert L. Bowers on the 31^t of October, 
1927. The Washington Times Company <jlid not have 
more than one kind of accident insurance policy in the Con¬ 
tinental Life Insurance Company for issuance to its read¬ 
ers and plaintiff’s Exhibit No. 6, was the dne which the 
Washington Times Company referred to in the advertise¬ 
ment in the newspaper. If Mr. Lewis had df known that 
Mr. Robert Bowers was dead he would not have issued the 

i 

policy, and did not know he was dead when fitness signed 
as Registrar. Witness presumed that he wjas alive then 
and so did not communicate any facts to the defendant, Con¬ 
tinental Life Insurance Company. Mr. Lewis acted in no 
other capacity for the defendant, the Continental Life In¬ 
surance Company other, than that of Registrar. 

42 On cross-examination by Mr. Horning, Mr. Lewis 
— called at the home of Mr. Rice at Efyattsville; he 
detected the odor of gas in the kitchen and j discovered in 
the kitchen various forms such as receipts^ subscription 
blanks and insurance applications of seven or eight different 
forms of route books, carrier boys ’ collection books and vari¬ 
ous forms that one in that capacity uses in ijis work. Mr. 
Rice was known as a branch manager and his duties were to 
deliver and collect for and be responsible forj the collection 
of papers which were delivered in certain sections of the 
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city and was classified as home delivery circulation. Mr. 
Lewis did not receive the application of Mr. Bowers until 
two or three days after Mr. Bice died and issued a policy 
to Mr. Bowsers possibly ten days later. Mr. Rice should 
have turned in the money for the policy the day after the 
application was taken from Mr. Bowers. 

The witness waited the length of time he did before issu¬ 
ing the policy because they did not receive the money for 
it from Mr. Rice and witness had to account for the money 
for all insurance policies that vrere issued. It was issued 
afterwards because Mr. Lewis got in touch with the Con¬ 
tinental Life Insurance Company and also his superiors 
and asked them what should be done under the circum¬ 
stances when several of the applications were found in Mr. 
Rice’s possession, and he was advised that since it only in¬ 
volved a dollars and there was always a financial under¬ 
standing between Mr. Rice and the Washington Times Com¬ 
pany, to go ahead and issue the policy. The Insurance De¬ 
partment gave Mr. Lewis a voucher for the costs of the 
policy and it was issued. 

On re-direct examination by Mr. Bramhall, Mr. Lewis 
testified that the books of applications and receipts issued 
to the employes of the Washington Times were numbered. 
These numbers were placed on the blanks so that they could 
match up and Mr. Lewis at any time could have informed 
himself as to what books Mr. Rice had. Each book 
43 had a stub and the stubs bore the number on the ap¬ 
plication. By checking back the numbers from day to 
day, the Washington Times Company could determine 
whether or not its employes had issued a receipt. Plaintiff’s 
Exhibit 8 (Exhibit 4 C. L. Co.) was offered in evidence by 
plaintiff and reads as follows: 

“Agreement. 

This agreement made and entered into the 16th, Dec. 1924 
by and between The Washington Times Co. a corporation 
organized under the laws of the Dist. Col., party of the 
First Part and the Continental Life Insurance Company, 
a corporation organized under the laws of the State of Mis¬ 
souri, with General Offices at St. Louis, Missouri, Party 
of the Second Part, 
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Witnesseth, That, 

Whereas, the Party of the First Part is desirous of secur¬ 
ing an agency for the sale of certain Newspaper Travel and 
Pedestrain policies to its readers and subscribers — Wash¬ 
ington Times and, 

Whereas, the Party of the Second Part is engaged in the 
business of insurance and is duly qualified bty its charter, 
and is licensed to write the kind of insurance ^esired, in the 
State of D. C. j 

Wherefore, in consideration of the covenants and agree¬ 
ments hereinafter set forth, to be kept and performed by 
the parties hereto, said Party of the Second Part agrees to 
issue its certain “Newspaper Travel and Pedestrian’’ poli¬ 
cies to all of those certain readers or subscribers of the 
newspaper published by the said Party of thje First Part, 
whose names and addresses are listed upon blank schedules 
furnished by said Party of the Second part £or that pur¬ 
pose. Such schedules are to be delivered to aj Registrar to 
be named by said Party of the Second Part ;j upon receipt 
of such schedules said Registrar shall im-ediately issue and 
forward to each person listed upon such schedule, a policy 
to be known hereinafter as the 50^, 60^, 75^ an<jl $1.00 policy, 
and said Party of the First Part shall paV the postage 
thereon. A copy of such policy is hereto attached and its 
provisions and considerations shall at all times determine 
the liability of the Party of the Second Part to all such 
readers and subscribers. 

Said Party of the First Part shall file daily with said 
Registrar of said Party of the Second Part, a schedule in 
quadruplicate of all persons to be insured under said poli¬ 
cies, which schedule shall show the name, address and age 
together with an identifying number o^ each person. 
44 Such schedules are to be prepared on ijorms devised 
for such purpose by said Party of the Second part. 

Said Party of the Second Part, agrees, upjon receipt of 
such schedules, to have its registrar stamp tl}e hour of re¬ 
ceipt by him of such schedules, and to endorse ^n acceptance 
for said Party of the Second Part upon one copy of such 
quadruplicate set of schedules and to immediately return 
such endorsed copy to said Party of the First Part, which 
shall be conclusive evidence of the perfecting of such insur- 
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anee upon such person whose name appears on each en¬ 
dorsed schedule. It is further understood and agreed that 
the insurance under all such policies shall become effective 
as of twelve o’clock noon, Standard Time, of the day that the 
schedule bearing the name of each insured is received and 
endorsed by said Registrar Agent, and shall continue in 
force for one year subject to cancellation as hereinafter set 
out. 

Said Party of the First Part agrees to pay to said Party 
of the Second Part, at its office in the City of St. Louis, Mis¬ 
souri, the sum of 50^ 60^ 75^ 85^ & $1.00 for each such policy 
issued by said party of the Second part, under this agree¬ 
ment ; said payments are to be made on the 10th of the month 
following the month during which such policies are issued. 

During the continuance of this agreement, said Party of 
the First Part agrees that it shall not sell any of Newspaper 
Travel and Pedestrian policies issued by any other corpora¬ 
tion, company or person in the territory mentioned in this 
agreement, and said Party of the Second Part agrees that 
during a continuance of this agreement, it will not accept 
any insurance under 11 Newspaper Travel and Pedestrian” 
policies from any other corporation, company or person 
engaged in the publication of a newspaper in such specified 
territory. 

Said Party of the First Part agrees to sell and pay for 
during the initial period of this contract not less than 2500 
policies and pay a deposit of Five hundred — to be deducted 
at the rate of 10 cents per policy. 

The term of this agreement shall be January 1, 1925, 
Jan. 1, 1926, date, but it may be renewed by mutual consent. 

In the event of the renewal of this agreement, said Party 
of the First Part may submit for renewal the names of any 
of its registered insured readers under outstanding policies, 
and the premium for the renewal of each such policy for the 
term of one year shall be paid the corporation at its office as 
hereinafter set forth. 

Party of the First.Part hereby agrees that it will not 
make or publish any advertisements or announcements 
relative to the issuance of Newspaper Travel and Pedes¬ 
trian policies to its subscribers, until the form and subject 
matter of said advertisement or announcement has been sub¬ 
mitted to and approved by the Party of the Second Part, 
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. 

and that Party of the First Part upon request of the Party 
of the Second Part will at any time immediately discontinue, 
withdraw, or amend the form or subject matter of any such 
advertisement or announcement in connection with said 
policies and the newspaper shall furnish at leabt one copy of 
its newspaper during the existance of this agreement with¬ 
out expense and shall devote sufficient pages during the 
life of this agreement to advertise the plan. 

45 Said party of the First Part agrees to promptly 
transmit to the Registrar of said Party !of the Second 
Part all reports, communications, or other information re¬ 
ceived by it, relating to claims presented or to be made, and 
to interpose no difficulties to the thorough investigation and 
equitable adjustment of each and every such claim. 

Said Party of the Second Part agrees to promptly in¬ 
vestigate and dispose of all claims by settlement or rejec¬ 
tion, according to the merits as shown by the proofs and the 
facts. 

Said Party of the First Part may report fqr cancellation 
within thirty (30) days of issue, and such policy by return¬ 
ing same and a credit in the amount of eighty per cent 
(80%) of premium for such policy shall be given to said 
party of the first part. 

In witness whereof, the Party of the First Part has 
caused these presents to be executed in duplicate by its 
President and Secretary, and its corporate s^al to be here¬ 
unto affixed; and the Party of the Second p^rt has caused 

these presents to be executed by-tfhis 16th Dec., 

1924, day of-. 

THE WASHINGTON flMES CO., 
By W. A. MILTON.” | 

Attest: 

CONTINENTAL LIFE INSURANCE CO. 

GEORGE L. BAKER, Agt. 

• ; 

i 

During the prosecution of the plaintiff’s case, the plain¬ 
tiff withdrew his counts numbered 2 and 4 of the declaration 
and elected to base his case upon counts numbered 1 and 3 
of his declaration. Whereupon the Plaintiff Rested his case. 

Whereupon Mr. C. F. Creighton appeared as witness 
for the defendants and gave testimony tending to prove 
that he was a deputy superintendent of insurance for the 
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District of Columbia and that he had made a careful search 
of the office of the superintendent of insurance for the Dis¬ 
trict of Columbia and could find no record of license having 
been issued to L. A. Rice to solicit insurance or to act as 
agent for the Defendant, Continental Life Insurance Com¬ 
pany. 

Mr. 0. R. Lewis was called as witness for the defendants 
and gave testimony tending to prove that the defendant, 
the Continental Life Insurance Company had but one policy 
which it was offering to subscribers of the Washington 
Times Company and this was the policy introduced 
46 in evidence as plaintiff’s Exhibit No. 6; that as part 
of his duties in 1927 he had charge of the circulation 
of the Washington Times; that upon plaintiff’s Exhibit 
No. 4, the application of Robert L. Bowers, there is a date 
stamped of November 1, 1927, stamped upon the face of said 
application Which shows that Robert L. Bowers was not a 
regular subscriber of the Washington Times previous to 
November 1, 1927, and that he had not received the paper 
regularly prior to that time from the carrier. 

Witness was thereupon shown defendant’s Exhibit No. 
5, which he testified was a list of subscribers who made ap¬ 
plication for insurance and was one of the quadruplicate 
lists forwarded to the insurance company showing that 
such applicants were insured as of that date and that said 
list of subscribers bore the signature of the witness placed 
thereupon under his direction. 

This paper was then offered and received in evidence as 
Defendant’s Exhibit No. 5 and reads as follows: 

“List of Registered Readers of Washington Times & 

Herald October 31,1927. 

Continental Life Insurance Company. 

Gentlemen : 

We hand you herewith lists of readers registered by 
us today, to whom you will issue insurance policies, in ac¬ 
cordance with our contract with your company. 
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Kindly Use Double Space. 

Serial 

No. Name. Age?. Street. Town, State. 

i 

20130 Allan P. Sadtler. 35 Cedar Lane.dabin John, Md. 

20131 W. L. Belt. 56 1524 Allison St... Washington, D. C. 

29132 R. W. King. 49 Cedar Lane.CJIabin John, Md. 

29133 F. A. Simmons. 40 3715 T St. N. W-Washington, D. C. 

29134 Chas. W. Bowers. 39 3607 M St. N. W... Washington, D. C. 

20135 Robert L. Bowers. 2S 3607 M St. N. W.,.. ! 

20136 Isaac M. Williams. 43 532 4th St. N. E.... 

Above list received and duly registered for insurance 
from noon October 31,1927, Sheet No. 39. 

CONTINENTAL LIFp INSUR¬ 
ANCE CO., 

By 0. R. LEWIS, 

Registrar . 7 7 

47 Witness further testified that he had charge and 
supervision of the work of Mr. L. A. Rice, the route 
agent who took the application offered and received in evi¬ 
dence as Defendant’s in Exhibit No. 5; that Rice was at 
work as route agent from June 2, 1927, until the time of his 
death in October and that during that period bf time he re¬ 
ceived and transmitted to the witness about a hundred 
(100) other applications. 

Witness further testified that the figure “26” in a little 
circle appears upon the application and thal^ it was made 
by the office of the witness and indicated thej section num¬ 
ber, the route number; that all of the routes ^re numbered, 
the city of Washington being divided into geographical 
location and No. 26 was the route number jor which Mr. 
Rice was responsible at that time and its boundary was 
Rock Creek Park, including Foxhall, down to the river, in¬ 
cluding Foxhall Village and Conduit Road up as far as 
Cabin John, Upper Northwest Washington, j Witness fur¬ 
ther testified that the No. 29135 upon the application means 
the number of the policy which the applicant received and 
that this number corresponds with the number appearing 
upon Plaintiff’s Exhibit No. 6; that all of the^e applications 
were marked because the balance was necessary every day 
by the number of subscribers which each ropte agent had 
and he could neither increase his draw of newspapers nor 
cut his draw without producing a subscription order or a 
stop order from one of his regular subscribers of which the 
Washington Times had a list. 
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Thereupon upon cross examination the witness testified 
in substance as follows: 

The territory that he described as being the route of 
Mr. Rice included the address of Robert L. Bowers, 3607 
M St. N. W. 

Thereupon in order further to maintain the issues on its 
part joined the defendant, Continental Life Insurance Com¬ 
pany, called as a witness Charles W. Bowers, who 

48 testified in substance as follows: 

.That the policy of the Continental Life Insurance 
Company received in evidence as Plaintiff’s Exhibit No. 6 
was received by the witness about October 31 or a few days 
thereafter. 

Thereupon further to maintain the issues on its part 
joined the defendant, Continental Life Insurance Company, 
produced one C. F. Creighton, who in substance testified as 
follows: 

That the Washington Times Company was not licensed 
either as a broker, agent or solicitor for the Continental 
Life Insurance Company for the year from May 1, 1927, to 
May 1, 1928, and he produced certain documents from the 
office of the Commissioner of Insurance for the District of 
Columbia which were offered and received in evidence as 
Defendant’s Continental Life Insurance Company, Ex¬ 
hibits No. 6, 7 and 8, reading as follows: 

“License Requisition. 

To the Superintendent of Insurance of the District of 

Columbia: 

The persons named in the following schedule are hereby 
duly appointed Agents for the transaction of the business 
of Insurance in the District of Columbia, which this cor¬ 
poration is authorized to do, until May 1st, 1928, for the 
Continental Life Insurance Company of St. Louis, in the 
State of Missouri, so far as legally empowered by Letters 
of appointment given them by the company or its em¬ 
powered agent and powers of attorney filed with the De¬ 
partment of Insurance of the District of Columbia. 
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In witness whereof I have hereunto set my) hand, at the 
City of St. Louis, in the State of Missouri, tt|is 6th day of 
August, A. D. 1927. 

L. MARKS, 
Assistant Secretary . 

The agency must he established in the District of Colum¬ 
bia, where premiums will be reported to the Superintendent 
of Insurance for taxation in accordance with Sec. 650 of 
the Code of Law of the District of Colujnbia in effect 
49 January 1, 1902. The place of such agency must be 
designated. 

Enclosed find check for $5.00. 

Please forward licenses to Continental L|fe Insurance 
Company, 10th & Olive Street, St. Louis, Missouri. 

Note.— Anniversary of all licenses occurs May 1st. In 
ordering licenses, requisition should be sent direct to the 
Department of Insurance. If the company cjesires to pay 
the agent’s license fee, Bank Draft must be djrawn to order 
of, and sent to Collector of Taxes, D. C., at the rate of $50.00 
per annum for each, prorated monthly for th$ time to run, 
commencing the 1st of the month in which application is 
made, in accordance with Sec. 654 of the Code of Law of 
the District of Columbia. 

i 

■ 

Schedule. 

Names of 

agents. Give individual License to 

names in full of partners date from Location of agfeney, street and 
and corporation officers, month, year. number. 

Wettersten. C. S. May 1/27 Federal Automobile Assoc., Inc., 

1235 New Yprk Ave., N. W., 
Washington, p. C.” 

i 

I 

License Requisition . j 

To the Superintendent of Insurance of the District of 
Columbia: 

The persons named in the following schedule are hereby 
duly appointed Agents for the transaction of the business 

of Insurance in the District of Columbia, which this cor- 

7 

poration is authorized to do, until May 1st, j 1928, for the 
Continental Life Insurance Company of St.!Louis, in the 
State of Missouri, so far as legally empowered by Letters 



48 


CHARLES W. BOWERS, ADMR., ETC., YS. 


of Appointment given them by the company or its em¬ 
powered agent and powers of attorney filed with the De¬ 
partment of Insurance of the District of Columbia. 

In witness whereof I have hereunto set my hand, at the 
City of St. Louis, in the State of Missouri, this third day 
of October, A. D. 1927. 

L. MARKS, 

Asst. Secretary. 

The agency must be established in the District of Colum¬ 
bia, where premiums will be reported to the Superintendent 
of Insurance for taxation in accordance with Sec. 650 of the 
Code of Law of the District of Columbia in effect January 1, 
1902. The place of such agency must be designated. 
50 Enclosed find check for $5.00. 

Please forward licenses to Continental Life Ins. 
Co., 10th & Olive Sts., St. Louis, Mo. 

Note.— Anniversary of all licenses occurs May 1st. In 
ordering licenses, requisition should be sent direct to the 
Department of Insurance. If the company desires to pay 
the agent’s license fee, Bank Draft must be drawn to order 
of, and sent to Collector of Taxes, D. C. at the rate of $50.00 
per annum for each, prorated monthly for the time to run, 
commencing the 1st of the month in which application is 
made, in accordance with Sec. 654 of the Code of Law of 
the District of Columbia. 

Schedule. 


Names of 

agents. Give individual License to 

names in full of partners date from Location of agency, street & 
and corporation officers. month, year. number. 

Thurman B. Dixon. October 1, 1027 524 Fern St. Washington, D. C.” 


Requisition for Solicitors 9 Licenses. 

To the Superintendent of Insurance of the District of Co¬ 
lumbia : 

This is to certify that the persons named in the following 
Schedule have been duly appointed Solicitors of the Con¬ 
tinental Life Insurance Company, of St. Louis, Mo., for the 
transaction of the business of Accident and Health (Travel 
and Pedestrian Policies) Insurance in the District, so far 
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as they may be legally empowered by their Letters or Con¬ 
tracts of Appointment and the instructions which may be 
given to them by this Company, myself, for ourselves, as 
the case may be. j 

Witness my hand at the City of St. Louis, State of Mis¬ 
souri, this 24th day of October, 1927. 

Check for $2.92 payable to the order of Collector of 
Taxes, D. C. is sent direct to him. 


fisst. Secy . 

Please forward licenses to Continental Life jins. Co., 10th 
& Olive Sts., St. Louis, Mo. ' 

i 

Note No. 1 . —All licenses expire April 30th and must be 
renewed on or before that date. 

Note 2.—If vouchers are desired, they mustj be made out 
complete and accompany remittance; otherwise they will 
not be executed or sent. 

Note 3. —A solicitor’s license cannot be ijssued in the 
name of a company or firm. 


51 Name of solicitor: Give Christian 
name of all solicitors in full. 


Street and number. 


Amount. 


O. R. Lewis. % Washington Times, $2.92 

Washington, D. C. 

I 

License to com- 

£ ence first of 
ontb, as indi¬ 
cated per statute. 
See Note No. 1. 

Classification: Ordinary solicitor, industrial r- - A -\ 

solicitor. Write classification of employee in space below. Month. Year. 

Solicitor for Travel and Pedestrian Accident policies.. October ’27” 

Witness further testified that the general agent’s license 
is for the individual appointed by the company to represent 
it in this locality and that he has the righi to transmit 
money to the home office and to sign policies; that a solici¬ 
tor can only solicit insurance and must be licensed so to do 
by the department; that there are two classed of solicitors, 
one an “Ordinary Solicitor”, the license feej for which is 
$5.00 per year, prorated over the different mbnths and the 
other “Industrial Solicitor” who sells weekly payment in- 

7—5685a 
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surance and that the fee for general agent’s license is $50.00 
per year. Witness further testified that a solicitor works 
under an agent and that his duties are more limited. 

Upon cross examination the witness testified in substance 
that Defendant’s Exhibit No. 8 is an application for so¬ 
licitor’s license by one 0. R. Lewis which license was issued 
November 9, 1927, and would be good until May 1, 1928. 
Witness further testified that the fiscal year for the Insur¬ 
ance Department is May 1 to May 1. 

Witness further testified that Defendant’s Exhibit No. 9 
(Plaintiff’s Exhibit No. 3), is an agent’s license but in the 
lower part of it the license form has been changed and Mr. 
Lewis was agent and Mr. Scott was solicitor and that the 
license for Mr. Scott was issued May 23, 1927, and 
52 would date from May 1,1927; that bore the names of 
Lewis and Scott having a number alongside of them 
which indicates the number of their license card and the 
number would not be present if the license were not issued; 
that there was a solicitor’s license issued in the name of 
Paul D. Scott; that the form was incorrectly made out in¬ 
cluding both the application that for a solicitor with that 
for an agent and instead of writing back and having the 
company make out the forms again and correct the matter 
both forms were made out, one marked “agent” and the 
other marked “solicitor”. Witness further testified that 
solicitors do not have any one working under them and do 
not have sub-solicitors. 

The defendant, The Washington Times Company, and 
the defendant, The Continental Life Insurance Company, 
made separate motions at the conclusion of all of the evi¬ 
dence that the Court direct a verdict for each defendant. 
Thereupon, the plaintiff elected to go to the jury on counts 
1 and 3 of the declaration and consented to the granting 
of the separate motions of each defendant to a directed 
verdict on counts No. 2 and 4 of the said declaration. 
Thereupon, the plaintiff made a separate motion as against 
each defendant to find in his favor against each defendant 
on counts No. 1 and 3 of the said declaration. Thereupon, 
the Court instructed the jury to return a verdict in favor 
of each defendant upon counts No. 1, 2 and 4 of the said 
declaration and further directed the jury to return a ver¬ 
dict in favor of the plaintiff against the defendant, The 
Continental Life Insurance Company, in the sum of Five 
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hundred dollars ($500.00), under count 3 of the said decla¬ 
ration, as follows: 

“With respect to the third count, the Cofurt finds that 
the defendant, the Washington Times, a cpmpany incor¬ 
porated, was the agent in this transaction !of the Conti¬ 
nental Life Insurance Company, and thatf in the per¬ 
formance of its duties in the matter 'jvas negligent, 
53 and therefore, you will return a verdict for the plain¬ 
tiff against the Continental Life Insurance Com¬ 
pany in the sum of $500.00.” 

Plaintiff thereupon objected to the direction by the 
Court of this verdict which objection was Overruled and 
an exception noted which exception was then and there 
noted by the Court upon its minutes. 

The foregoing was the substance of all thej evidence pro¬ 
duced at the trial necessary to explain the bearings of the 
rulings of the court upon the issues and questions involved 
at the trial of said cause, and thereupon, and as all of 
said exceptions were duly noted and allowed as aforesaid 
and duly entered upon the minutes of the coijirt, before the 
jury retired to consider of its verdict, and because the 
matters and things hereinbefore recited are not matters 


of record, in order to make the same a part of the record 
herein, which is hereby ordered, so that the defendant may 
have his case reviewed on appeal, the plaintiff by his at¬ 
torneys, moves the court to sign and seal tiis, his bill of 
exceptions, to have the same force and effect |as if each and 
every one of said exceptions had been separately signed 
and sealed which motion is granted by the court; and 
thereupon, the plaintiff tenders, this, his bill jof exceptions, 
and requests the court to sign and seal the Same, which is 
accordingly done, now for then, this 14 day if April, 1932. 

PEYTON GORDON, 

Justice. 


Seen : 

GEORGE D. HORNING, Jr., 
FRANK F. NESBIT. 


54 [Endorsed:] At Law. No. 75,986.! Charles W. 

Bowers, Administrator of the estate!of Robert L. 
Bowers, deceased, Plaintiff, vs. The Washington Times 
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Co., Inc., et al., Defendants. Bill of exceptions. William 
B. Wright, Attorney and Counsellor at Law, 733-734 Trans¬ 
portation Building, Washington, D. C. Telephone: Dis¬ 
trict 5413. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5685. Charles W. Bowers, administrator of the estate 
of Robert L. Bowers, deceased, appellant, vs. The Wash¬ 
ington Times Company, Inc., a corporation; the Continental 
Life Insurance Company, a stock corporation, jointly and 
severally. Court of Appeals, District of Columbia. Filed 
May 10, 1932. Henry W. Hodges, Clerk. 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

No. 5685. I 

Charles W. Bowers, Administrator of \ 
the Estate of Robert L. Bowers, | 
deceased, I 

Appellant, f 

vs. I 

The Washington Times Company, ( j 
Inc., a Corporation; The Conti- V 
nental Life Insurance Company, 1 
a Stock Corporation, Jointly and J 
Severally. / 

BRIEF FOR APPELLANT. 

I 

I 

I 

Statement of the Case. 

I 

This suit was commenced by Charles WJ Bowers, 
Administrator of the estate of Robert L. Bowers, de¬ 
ceased, against the Washington Times Company, Inc., 
a corporation, and the Continental Life Insurance 
Company, a stock corporation, jointly and severally, to 
recover the sum of ten thousand ($10,000.00) dollars 
for their failure to insure, or cause to be injured, the 
life of Robert L. Bowers, who died by accidental means 
on September 6, 1927. This action had its origin in 
Plaintiff’s Exhibit No. 7, which is as follows: 
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The foregoing advertisement appeared in tl^e Wash¬ 
ington Times, a newspaper published by the defendant 
the Washington Times Company during the month of 
June, 1927, in the District of Columbia, and h^d a two¬ 
fold purpose, namely, to increase the circulation of 
the Washington Times (38) and to increase the volume 
of insurance on behalf of the defendant Continental 
Life Insurance Company (40). It will be noted that 
by these advertisements the defendant the Washington 
Times Company offered to furnish a $10,00().00 acci¬ 
dent insurance policy to subscribers of the Washing¬ 
ton Times who paid $1.00 and subscribed to Its paper 
for the period of one year, and regularly paidj the sub¬ 
scription rate of 15^ a week for the newspaper (21). 
These policies are offered by the Washington Times 
Company to its subscribers by virtue of an agreement 
between the defendant the Washington Times pompany 
and the defendant the Continental Life Insurance Com¬ 
pany (40). This agreement provided the manner in 
which the policies should be issued and prodded for 
the running of advertisements by the Washington 
Times Company (37), and among other things pro¬ 
vided that the form and subject-matter of sajd adver¬ 
tisements and announcements should be submitted to 
and approved by the defendant Continental Life In¬ 
surance Company (42). 

The Circulation Manager of the defendant Washing¬ 
ton Times Company was an 0. R. Lewis (37), and 
Lewis was also the duly authorized and licensed agent 
of the defendant Continental Life Insurance Com¬ 
pany (23), and authorized to countersign policies for 
the insurance company (37, 38). The Washington 
Times Company had a certain number of employees 
whose duty it was to secure additional subscribers to 
the Times and Herald, and along with their other du¬ 
ties, this insurance was used as an aid to secure sub¬ 
scriptions (38). These employees were authprized to 
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accept any application which they might run across, 
provided that they were within the age limits and they 
were also authorized to accept, the one dollar, which 
was the premium (38). No physical examination vras 
required of applicants, but the policy was offered to 
any reader who subscribed to the paper and paid the 
premium. These applications were to be turned into 
the Circulation Department of the Washington Times 
at the end of each day (38), where they were to be 
filed. The application blanks and receipt forms were 
bound in books and when delivered to the employees 
of the Washington Times Company for use were in 
one piece and perforated (37, 38). The policies were 
already numbered and the Washington Times Company 
filled in the name of the applicant and the beneficiary, 
if he requested one, and it was to be countersigned by 
its Circulation Manager and mailed to the subscriber. 
A copy of the list of policies issued by the Washington 
Times Company was then transmitted to a Mr. Baker, 
the representative of the defendant Continental Life 
Insurance Company (38). 

Administrator’s intestate saw the foregoing adver¬ 
tisement in the Washington Times and had discussed 
same with his brother before his death (25, 26). L. A. 
Rice was one of the employees of the Washington 
Times Company who was a route agent. Receipt 
blanks were furnished to Rice by the Washington 
Times Company, and he was authorized to use same 
and take applications for insurance and collect the 
registration fee or premium therefor. On June 25, 
1927, plaintiff’s intestate, through said L. A. Rice, 
made application for the foregoing insurance (26), 
and the application was as follows: 
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“No. 7902. 29135. 

I 

i 

APPLICATION 

I hereby apply for the $10,000.00 acdident pol¬ 
icy issued by the Continental Life Insurance 
Company exclusively to regular readdrs of the 
Washington Times and Herald. I enclose reg¬ 
istration fee of $1.00 and certify that 

(Proper check must be made by applicant) 

[ ] I am at present a regular reader of the 
Washington Times and Herald and will continue 
as such during the policy period of one i year. 

[ ] I will immediately become a regular reader 
of the Washington Times and Herald, as indi¬ 
cated below, and will continue as subh during 
the policy period of one year. 

Name: Robert L. Bowers. Namej must be 
printed plainly. Age: 28. 26. Street address: 
3607 M St., N. W. Apt. : City or Town: 

Washington. State: D. C. 

If you are not now a regular reader, check 
below the service you wish started. 

Nov. 1, 1927 

[ ] Daily Times, 10$ per week. 

[ ] Daily Times and Sunday Herald, 15$ per 
week. 

Collection for paper to be made by jcarrier at 
the established rates. 

Order secured by L. A. Rice.” 

The date, 4 ‘Nov. 1, 1927,’’ appearing on the appli¬ 
cation was a date stamped thereon with a d&ter after 
the application was received by the circulation man¬ 
ager of the Washington Times Co. 

At the time Bowers made application for the in¬ 
surance he paid the solicitor Rice $1.15 (26, 32). Upon 
paying the agent $1.15, he received the following re¬ 
ceipt from Rice (27). | 
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< < No 7902 

Washington, D. C., June 25, 1927. 

Received of Robert L. Bowers $1.00 for reg¬ 
istry expense on $10,000 Continental Travel and 
Pedestrian Accident Insurance Policy. 

You also hereby agree to subscribe to the 
Washington Times for one year, for which you 
are to pay the carrier 15 cents each week. 

This policy is issued to its subscribers by the 
Washington Times and Herald under the terms 
and conditions stipulated in said policy. 

It is understood that the Accident Insurance 
Policy is only paid up for one year from the 
date of issue to you, and you also understand 
and agree as part of this order that the In¬ 
surance Policy becomes automatically cancelled 
in the event of your failure to regularly pay for 
paper or in the event of your discontinuing your 
subscription for the paper before your contract 
expires. 

Make all checks payable to the Washington 
Times and Herald. If you do not receive same 
within three days from date of this receipt please 
immediately notify insurance department, The 
Washington Times and Herald, Phone Main 5280. 

Subscription Rates: Daily Times, 100 a week; 
Daily Herald 100 a week; Sunday Herald, 100 
a week; Daily Times and Sunday Herald, 150 per 
week; Daily and Sunday Herald, 150 per week. 

This receipt is not subject to transfer or can¬ 
cellation. No refund will be paid on same. So¬ 
licitors have no authority to change any of the 
terms or conditions of this offer. 

THE WASHINGTON TIMES AND HERALD, 

L. A. Rice, 
Solicitor 

Robert L. Bowers was killed instantaneously by ac¬ 
cident on the 6th day of September, 1927, and was at 
the time of said accident riding in a private automobile 
of the exclusive pleasure type, namely, a Ford tour¬ 
ing car. Charles Bowers, his brother, attended the 
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funeral at Hagerstown and stayed there probably a 
week, and then came down and reported for (work and 
after he got a chance, which was a week or m^re, prob¬ 
ably two weeks, he took his receipt over and [presented 
it to the Washington Times. He inquired at | the office 
on the first floor and showed them his receiptj and they 
sent him to a lady clerk on one of the upjjer floors. 
This lady was sitting at a desk and he showed her his 
receipt, which she studied a little while aifrd looked 
through a drawer or two and she said thatj the mat¬ 
ter had been neglected. She said she would attend to 
the matter and he returned home (28). 

About two weeks later a policy was received by 
Charles Bowers, who later became administrator, but 
it was not a policy providing $10,000.00 for Robert 
Bowers’ death, but only provided insurance ifi his case 
in the amount of $500.00, and the policy pnly pro¬ 
vided $10,000.00, for loss of life as advertised, in re¬ 
mote contingencies. Robert Bowers was hever in¬ 
formed that the policy only provided insurance in the 
amount of $500.00, but this was a fraudulent adver¬ 
tisement and offer and a subscriber was not informed 
that the policy had provisions for the paymejnt of less 
than $10,000.00 for loss of life until after it was ac¬ 
tually delivered. Attention is called to the [last para¬ 
graph of the receipt given for the premium which 
provides that 4 ‘ This receipt is not subject to trans¬ 
fer or cancellation. No refund will be paid on same.” 

The reason that the policy was not issued sooner 
by the defendants was due to the fact that the em¬ 
ployee Rice, retained the application. Ric£ came to 
his death by gas, during the month of Octcjber, 1927. 
Mr. Lewis upon learning of Mr. Rice’s dqath, went 
out to the house to see if there was anything he could 
do and the papers were strewn over the kitchen floor 
and on the table. Lewis testified that the Bowers ap¬ 
plication was found among the effects of Rice, and 

■ 

, 
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Lewis testified that prior to that time he had no 
knowledge or notice that Rice had the application of 
Robert L. Bowers in his possession (39). The books 
of applications and receipts issued to the employees 
of the Washington Times were numbered. These num- 
hers were placed on the blanks so that they could 
match up and Mr. Lewis at any time could have in¬ 
formed himself as to what books Mr. Rice had. Each 
book had a stub and the stubs bore the number of the 
application. By checking back the numbers from day 
to day, the Washington Times Company could deter¬ 
mine whether or not its employees had issued a re¬ 
ceipt (40). 

Suit was brought against both defendants jointly 
and severally and plaintiff elected to stand on the 
first and third counts of his declaration. In the first 
count the defendants were sued on the executory con¬ 
tract to furnish the plaintiff’s intestate with a $10,000.00 
accident insurance policy and claimed as damages for 
breach of contract, the sum of $10,000.00, and interest 
from September 6, 1927. In the third count of the 
declaration, the plaintiff sued in tort alleging negligence 
on the part of the principal, the Continental Life In¬ 
surance Company, through their agent, the Washington 
Times Company, to cause a $10,000.00 accident insur¬ 
ance policy to be issued on the life of plaintiff’s in¬ 
testate. 

The defendants made separate motions at the con¬ 
clusion of all of the evidence that the Court direct a 
verdict for each defendant, and the plaintiff also made 
a separate motion as against defendant to find in his 
favor on Counts Nos. 1 and 3 of his declaration. The 
Court directed the jury to return a verdict in favor 
of each defendant on Counts Nos. 1, 2 and 4 of the dec¬ 
laration and further directed the jury to return a ver¬ 
dict in favor of the plaintiff against the defendant 
Continental Life Insurance Company in the sum of 
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$500.00, under Count 3 of the declaration, finding that 
the Washington Times Company was the agent of the 
defendant Continental Life Insurance Company (50, 

51). I 

Plaintiff is appealing to this Honorable Cjmrt be¬ 
cause he is of the opinion that his recovery should not 
•be limited to $500.00, but that he is entitled toj recover 
$10,000.00, and also that the verdict of the Supreme 
Court of the District of Columbia should hdve been 
against both defendants. 

Assignment of Errors (R. 17). 

1. The Court erred in directing a verdict j for the 
defendants on the plaintiff’s first count. 

2. The Court erred in directing a verdict j for the 
defendant, the Washington Times Company, pn plain¬ 
tiff’s third count. 

3. The Court erred in not holding the defendant The 
Washington Times Company, and the defendant, Con¬ 
tinental Life Insurance Company, jointly liable under 
the plaintiff’s third count. 

4. The Court erred in limiting plaintiff’s recovery 
to 500.00. 

| 

5. The Court erred in not holding that the plaintiff’s 
intestate had a binding executory contract with the 
defendants, or with one of them, to furnish p $10,000 
accident insurance policy. 

6. The verdict is contrary to the evidence. 

7. The verdict is contrary to the weight of the evi¬ 
dence. 

8. The verdict is contrary to the law. 

9. In other respects apparent of record. 
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ARGUMENT AND AUTHORITIES. 

The Court Erred in Directing a Verdict for the De¬ 
fendants on Plaintiff’s First Count. 

The fifst count of plaintiff’s declaration was on a 
contract between Robert L. Bowers and the defendants. 
In this count both defendants are sued individually 
and jointly, as principals, and the count was drawn to 
conform with Title 24, Chapter 10, Section 261, of the 
Code of the District of Columbia, which provides that 

“ Every contract and obligation entered into 
by two or more persons, whether partners or 
merely joint contractors, whether under seal or 
not, and whether written or verbal, and whether 
expressed to be joint and several or not, shall 
for the purpose of suit thereupon be deemed 
joint and several.” 

Both defendants, or at least one of them, offered to 
furnish an accident insurance policy to subscribers of 
the Washington Times who paid $1 and subscribed to 
this paper for the period of one year, and regularly 
paid the subscription rate of 15^ a week for the news¬ 
paper (21). Robert Bowers subscribed to the Wash¬ 
ington Times for the period of one year and regularh 
paid the subscription rate of 15^ a week for the paper, 
and unqualifiedly accepted the defendants’ offer, and 
was entitled to a policy of insurance in accordance with 
the offer. It will be noted that no physical examina¬ 
tion was required and that all of the essential elements 
of the policy were agreed upon in the advertisement 
which was quite in detail, and that the last paragraph 
of the receipt given Bowers for the premium he paid 
states that the receipt is not subject to cancellation and 
no refund will be paid on same (27). Under the cir¬ 
cumstances there was an executory contract to furnish 
accident insurance. The authorities are all in accord 
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that where the contract has been agreed upoji, so that 
nothing remains to be done more than to execute it by 
the issuance and delivery of a policy, the agreement is 
binding on the parties: 

Coolies Briefs on Insurance, Vol. 1, p. 1495. 
Insurance, 32 Corpus Juris, p. 1097. 

Tayloe v . Merchants Fire Insurance Cq., 9 How¬ 
ard (U. S.) 390, 13 L. ed. 187. 

As stated in 32 Corpus Juris, p. 1097: 

“It is necessary and sufficient to constitute a 
valid executory contract to insure or tjo issue a 
policy of insurance that all the essential elements 
and the terms of the contract shall be I mutually 
agreed upon so that nothing remains to be done 
except issuance and delivery of the policy by 
one party and payment of the premiufn by the 
other, and so that both parties rather j than one 
only are bound.’’ 

Where there has been an agreement for insurance 
and no loss has occurred, a suit in equity fo|r specific 
performance would lie, and where a loss has occurred, 
the remedy is either a suit in equity for specific per¬ 
formance or an action at law for damages, \fayloe v. 
Merchants Fire Insurance Co., 9 Howard (Uj S.) 390, 
p. 405, 13 L. ed., 187; 32 Corpus Juris, p. 109$. In the 
present case, plaintiff elects to sue at law, and his dam¬ 
ages are the amount he would have been entitled to 
had the policy been issued. 32 Corpus Juris] p. 1098. 

The policy of insurance offered by the defendants 
was in the nature of a premium to readers of t]he Wash¬ 
ington Times who subscribed to the newspapejr for the 
period of one year. The Court of Appeals of| the Dis¬ 
trict of Columbia, in the case of Minton v. F. \G. Smith 
Piano Company, 36 App. D. C. 137, held that an ad¬ 
vertised offer of a reward or premium for the per¬ 
formance of a specific act is a proposition Submitted 
to all persons who may accept and comply witlji its con- 
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ditions. Until accepted, it may be withdrawn, but when 
accepted it becomes a binding contract between the 
proposer and the acceptor who shall have performed 
the service or done the act required. As plaintiff’s 
intestate complied with all the requirements of the de¬ 
fendants’ offer to obtain his premium, he had a bind¬ 
ing contract with the parties making the offer and is 
entitled to sue on his contract to recover for the breach 
of same. 

The Court Erred in Directing a Verdict for the De¬ 
fendant, The Washington Times Company, on the 
Plaintiff’s Third Count. 

The third count sounded in tort and was based on 
the negligent and careless delay in causing a policy 
of insurance to be issued on the life of plaintiff’s in¬ 
testate. In directing a verdict against the defendant 
Continental Life Insurance Company the Court found 
that the Washington Times Company was the agent of 
the Continental Life Insurance Company (51). As in 
the third count both defendants are sued as joint tort 
feasors, it was error for the Court to find against the 
principal without also finding against the agent, as the 
law is quite clear that the negligent failure of an insur¬ 
ance agent to issue a policy in accordance with an 
agreement is a tort for which both the agent and the 
company are liable. 

i 

Cooley’s Briefs on Insurance, Vol. 1, p. 523. 

Wallace v. Hartford Fire Insurance Co., 31 Ida¬ 
ho 481, 174 Pacific 1009. 

Agency, 2 Corpus Juris, 824. 

Aetna Life Insurance Co. v. Brewer, 56 App. 
D. C. 283. 

The leading case on this point is probably Wallace 
v. Hartford Fire Insurance Co., supra, in which the 
Court in part says: 
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“ There is a line of authorities holding that 
where a broker undertakes to place insurance 
for another that it is his duty to do sjo, that he 
must exercise ordinary diligence and ihat he is 
liable for negligence (citing cases). I unable 
to see any distinction in principle whether the 
broker assumes the duty of procuring a certain 
line of policy in whatever company hd may see 
fit to place the insurance or whether he assumes 
the duty of writing the insurance in a designated 
company which he at the time represents as 
agent. The fact is that the property w!as not in¬ 
sured due to the negligence of Strickfqden, and 
while there are many authorities to fhe effect 
that an agent or servant is not liable a^ well for 
non-feasance as for misfeasance, the better rule 
seems to be and certainly the modern! trend of 
authority is toward holding him liablb as well 
for non-feasance as for misfeasance (citing 
cases). The following rule quoted froi^ the lat¬ 
ter note in L. R. A. 1916 F. 574, eihbraces a 
principle which applies directly to thd facts as 
found in this case: 

“ ‘Where the servant is in full control of the 
work, he is generally held liable for dny negli¬ 
gent act resulting in injury to others,j even by 
those Courts which assert a distinction between 
non-feasance and misfeasance.’ The company 
was properly joined because the negligence of 
Strickfaden constituted him and the i company 
joint tort feasors.” 

In the case of Aetna Life Insurance Co. vj Brewer, 
supra, the Court of Appeals of the District df Colum¬ 
bia held that a joint action might be maintained against 
a corporation and its agent in a slander suit, and it is 
urged by counsel that if it is permissible to [join both 
the principal and agent for tort arising out of slander, 
it should be permissible to joint both the principal and 
agent in an action for tort arising out of Negligence 
and that verdict should have been directed against 
both defendants, as the Court to find against the prin¬ 
cipal in this count had to find that the agent did not 
use due diligence. 
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The Court Erred in Limiting Plaintiff’s Recovery 

to $500.00. 

The fact cannot be denied that the advertisement 
ran by the defendants stated that the policy provided 
$10,000 for loss of life; the application which was di¬ 
rectly under and formed part of the advertisement and 
offer and which was provided for the subscriber to 
sign, and which was identical with the one Bowers 
signed, stated, “I hereby apply for the $10,000 acci¬ 
dent policy, etc.”; the receipt which the solicitor for 
the defendant gave Robert L. Bowsers stated, “Re¬ 
ceived of Robert L. Bowers $1 for registry expense 
on $10,000 Continental Travel and Pedestrian Acci¬ 
dent Insurance Policy” (27). In no manner did the 
defendants inform Bowers that the policy it was fur¬ 
nishing provided only $500 for loss of life. Although 
the receipt did say that the policy would be issued un¬ 
der the terms and conditions stipulated in said policy, 
not by the widest stretches of imagination can it be 
said that “terms and conditions stipulated in said pol¬ 
icy” would convey the meaning to Bowers that he was 
to receive a $500 policy; rather, this would mean that 
the defendants were issuing a $10,000 policy with terms 
and condition. Attention is especially called to the 
last paragraph of the receipt which states that the re¬ 
ceipt is not subject to cancellation and that no refund 
will be paid on same. In other words, the receipt is 
so drawn that the subscriber cannot secure reimburse¬ 
ment for his premium when he finds that the policy 
actually issued is not the policy paying $10,000 for 
loss of life which was represented to him. Why, then, 
if the agreement could not be repudiated by the sub¬ 
scriber, should the defendant be permitted to repudi¬ 
ate and not be held to their offer. 

Under the heading of Accident Insurance, in Volume 
1, Corpus Juris, at page 406, the law is stated as fol¬ 
lows: 
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“The acts, assurances and representations of 
an agent done and made within the apparent 
scope of his authority are binding on the in¬ 
surer, and this has been held to be true, even 
though the policy may stipulate to the Contrary. 
* . * * Consequently, where the ageist makes 

misrepresentations to the applicant fdr insur¬ 
ance, as to the scope of the policy, or the risks 
covered by it, it has been held that the com¬ 
pany will he estopped to deny such representa¬ 
tions” 

In the case of Pacific Mutual Life Insurance Co. v. 
Frank , 44 Neb. 320, 62 N. W. 454, for a defense the 
company alleged that before the issuance of | the pol¬ 
icy the plaintiff had lost his right hand and portions of 
his right arm; that the company did not insure any 
persons who were crippled or maimed. The plaintiff 
in reply admitted that he had prior to the issuance of 
the policy lost his right hand and portions of his right 
arm and averred that at the time the policy was issued 
the defendant furnished the agents with circulars and 
advertising matter representing that the defendant 
wrote policies of insurance as stated in thq petition 
without mentioning any such restrictions as pleaded in 
its answer as a basis of and inducement to dnter into 
the contract of insurance, and that defendant there¬ 
fore led the plaintiff to believe that its agents were 
authorized to make such contracts. The Cburt held 
that having held out its agents through advertisements 
as authorized to write policies as advertised^ that the 
company was estopped to deny this authority! This is 
similar to the case now before the Court, and the de- 
fendants having represented by advertisements that 
the policy 'being offered provided at least $10,000 for 
loss of life should be estopped, now that the applicant 
is dead, from denying it. 

In 13 Corpus Juris, at page 265, it is stated: 

i 

“The apparent mutual assent of the parties, 
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essential to the formation of a contract, must be 
gathered from the language employed by them, 
and the law imputes to a person an intention cor¬ 
responding to the reasonable meaning of his 
words and acts. It judges of his intention by 
his outward expressions and excludes all ques¬ 
tions in regard to his unexpressed intention. If 
his words or acts, judged by a reasonable stand¬ 
ard, manifest an intention to agree in regard to 
the matter in question, that agreement is estab¬ 
lished, and it is immaterial what may be the real 
bitt unexpressed state of his mind on the sub¬ 
ject, 

The defendant not having issued the written policy 
within the lifetime of Bowers has committed a breach 
of its duty and is liable in damages. As the action is 
not upon the policy but upon the breach of a contract 
to deliver it, the provisions which were to be inserted 
in the policy are not applicable. So held in Sanford 
v. Orient Ins. Co., 174 Mass. 416, 54 N. E. 883. 

The doctrine of estoppel is applied in the case of Pa. 
Mut. Life v. Snowden, 58 Fed. 342, in which the Court 
held that the company vras bound by misrepresenta¬ 
tions of the agent. The Court in this case also stated, 
“The time has long since passed in this country when 
an insurance company can perpetrate a fraud upon the 
assured by accepting the premium and when loss oc¬ 
curs void its payment upon the ground that the agent 
varied from his private instructions or misinterpreted 
them, or exceeded his authority in a matter in which 
the company had held him out to the public as having 
authority. Within the apparent scope of his author¬ 
ity, acts and assurances of the agent are the acts and 
assurances of the company itself .’ 7 

Counsel wishes urgently to stress that it was error 
under the law and the evidence for the Court to direct 
a verdict for $500.00. Suit was instituted on an agree¬ 
ment to furnish a $10,000.00 policy, and this is the 
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measure of damages. The $500.00 policy was produced 
at the trial of this case, but suit was not on tl^e policy 
but for the purpose of producing it was merely to 
prove that the plaintiff was eligible for insurance. 
Judgment could not be given on the $500.00 policy, as 
there is no count in the declaration on the policy, and 
furthermore, it is and always has been null and void, 
and no action can be maintained on an accident insur¬ 
ance policy issued after death. There can b£ no de¬ 
livery, actual or constructive of a policy to 0 person 
who is dead. Roblee v. Masonic Life Ins. Co., 177 N. Y. 
Sup. 1098. Also see Cooley’s Brief on Insurance, Vol. 
1, page 662. The only action which Bowers estate had 
was on the agreement to furnish the policy and for 
negligence. 

Conclusion. 

i 

This case was no doubt novel in this jurisdiction and 
it is believed that the Court experienced sbme diffi¬ 
culty in arriving at a fair and equitable decision. The 
litigation arose, however, due to the fact that 'the offer 
of the defendants was intentionally drawn to jconvey a 
false impression and was a scheme to mislead the un¬ 
wary. “The Courts should not lower the standard of 
fair dealing and common business honesty hi lending 
their sanction to contracts produced by misrepresenta¬ 
tions.” Wilbur Stock Food Co. v. Bridges, 1^41 S. W. 
714, 716. It is felt that inasmuch as the defendants 
intentionally represented to the plaintiff’s intestate 
that he was to obtain an insurance policy paying 
$10,000.00 for loss of life by accident and the plain¬ 
tiff’s intestate relied on their representations, that 
they should not now be heard to say that Bcjwers’ es¬ 
tate is not entitled to the amount of monjey which 
they represented to him that he would receivje in case 

of loss of life by accident. As Bowers was killed on 

. 

■ 

I 
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September 6, 1927, Ms estate at that time was entitled 
to the liquidated sum of $10,000.00, and the estate is 
now entitled to $10,000.00, with interest from Septem¬ 
ber 6, 1927. 

WM. B. WRIGHT, 

JOHN P. BRAMHALL, 
Attorneys for Appellant. 
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CHARLES W. BOWERS, Administrator of the 
Estate of Robert L. Bowers, Deceased, 

Appellant , 

; 

VS. 

THE WASHINGTON TIMES COMPANf, INC., a 
Coepokation; THE CONTINENTAL LIFE INSUR- 
ANCE COMPANY, a Stock Corporation, Jointly and 

Severally, 

Appellees. 

' 

BRIEF FOR APPELLEE, THE WASHINGTON 

TIMES COMPANY, INC. 

I 

I 

STATEMENT OF THE CASE 

On December 19, 1928, an amended declaration was 
filed in the Supreme Court of the District of Colum¬ 
bia by Charles W. Bowers, Administrator of the estate 
of Robert L. Bowers, deceased, as plaintiff, against the 
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Washington Times Company, Inc., a corporation, and 
the Continental Life Insurance Company, a corpora¬ 
tion, the amended declaration containing four counts 
(R. p. 2). 

The first count, in substance, averred that the de¬ 
fendants offered to furnish to the public and to the 
plaintiff’s intestate a $10,000.00 accident and travel 
insurance policy, said offer being to furnish insurance 
in the sum of $10,000.00 for the period of one year for 
the loss of life incurred by accidental means, and fur¬ 
ther averred that it became the duty of the defendants 
within a reasonable time to cause the plaintiff’s in¬ 
testate to be insured for the sum of $10,000.00 against 
loss of life incurred by accidental means, and then 
charged the failure of the defendants to insure the life 
of the plaintiff’s intestate for $10,000.00 as aforesaid 
(R. pp. 2-3). 

The second count of the said declaration charged 
that the defendants offered to furnish to the plaintiff’s 
intestate a $10,000.00 accident and travel insurance 
policy, said offer being to furnish insurance in the sum 
of $10,000.00 for a period of one year for loss of life 
incurred by accidental means, and further averred that 
the plaintiff’s intestate accepted this offer and com¬ 
plied with all the requirements of the defendants to 
obtain said insurance, and was eligible for the same, 
and that he thereupon became insured for the sum of 
$10,000.00, and that the defendants, by reason of the 
death of the plaintiff’s intestate on September 6,1927, 
were indebted to the plaintiff in the sum of $10,000.00 
(R. pp. 3-4). 

The third count of said amended declaration averred 
that the Washington Times Company maintained an 
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department in the District of Cdlumbia 


agents for the defendant, the Continental Life Insur¬ 
ance Company,” and further charged that the defend¬ 
ants offered to furnish to the public and the [plaintiff’s 
intestate a $10,000.00 accident and travel insurance 
policy for the period of one year for loss of life in¬ 
curred by accidental means, that the plaintiff’s intes¬ 
tate paid to the defendant, the Washington Times 
Company, as agent of the defendant, the Continental 
Life Insurance Company, the sum of $1,001 and sub¬ 
scribed to the Washington Times for the perjiod of one 
year, and each week thereafter until his deaj;h on Sep¬ 
tember 6, 1927, paid the sum of 15c and accepted the 
newspaper. It then charged that it becamb and was 
the duty of the defendants, their agents anc| servants, 
to use ordinary diligence and care to insure the life of 
plaintiff’s intestate for the sum of $10,000.^0, for the 
period of one year against loss of life by [accidental 
means, and that the defendant, the Washington Times 
Company, Inc., as agent of the defendant, Ithe Conti¬ 
nental Life Insurance Company, did not chuse insur¬ 
ance to be issued on the life of the plaintiff’s intestate 
within a reasonable time and did not use ordinary care 
and diligence to insure the life of plaintiff’s intestate 
in the sum of $10,000.00 for the period of one year; 
but on the contrary, negligently and careless ly delayed 
causing said policy to be issued, and delayed the issu¬ 
ance of the policy by holding the acceptance!or request 
for issuance in their possession, or in the possession of 
their employees or agents, without transmitting it to 
the Continental Life Insurance Company; and no 
$10,000.00 accident insurance policy was issued to 
plaintiff’s intestate, who was killed September 6, 1927 
(R. pp. 4-5). 
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The fourth count of said amended declaration sued 
only the defendant, the Washington Times Company, 
as maintaining an insurance department and acting as 
insurance agents and brokers in the District of Co¬ 
lumbia, averring that it had for issuance an accident 
insurance policy insuring in the amount of $10,000.00 
for loss of life incurred by accidental means, which 
said policies were issued by the Continental Life Insur¬ 
ance Company in consideration of the sum of $1.00 
and the subscription for one year to one of the news¬ 
papers published by the defendant, the Washington 
Times Company, Inc. It then averred that the plain¬ 
tiff’s intestate employed the defendant, the Washing¬ 
ton Times Company, Inc., to procure for him said pol¬ 
icy, and that he paid the defendant the sum of $1.00 
and subscribed to the newspaper and paid therefor 
until the time of his death, and that it therefore became 
and was the duty of this defendant to use ordinary 
diligence and care to cause said policy of insurance to 
be issued on the life of plaintiff’s intestate; but the 
defendant, as agent of plaintiff’s intestate, did not 
cause thb insurance to be issued within a reasonable 
time and did not use ordinary care and diligence to 
insure the life of plaintiff’s intestate for $10,000.00 
but did negligently and carelessly delay causing said 
policy to be issued and did delay the issuance of said 
policy, as therein stated (R. pp. 5-6). 

At the conclusion of the trial before Mr. Justice Gor¬ 
don, in the Court below, the plaintiff elected to go to 
the jury on counts one and three of said amended dec¬ 
laration, and consented to the granting of the separate 
motions of each defendant to a directed verdict on 
counts two and four of said amended declaration 
(R. p. 50). 
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I 

Each defendant, at the conclusion of all of the evi¬ 
dence, made separate motions that the Court direct a 
verdict in favor of that defendant on the remaining 
counts, namely, counts Nos. 1 and 3 of said amended 
declaration; and the plaintiff also made $ separate 
motion as against each defendant to find ih his favor 
against each defendant on the said counts j numbered 
one and three which then remained for consideration 
of the Court (R. p. 50). j 

The Court then granted the motion of the defendants 
that a verdict be directed in their favor upon count 
No. 1 of said amended declaration, which may be called 
for convenience the “contract count,” peremptorily 
instructed the jury to return a verdict for t|he defend¬ 
ants upon counts numbered two and four, by! reason of 
the election of the plaintiff, and then overruled a mo¬ 
tion to direct a verdict upon count No. 3, wh}ch may be 
referred to as the “tort count,” interposbd by the 
Continental Life Insurance Company, thereby grant¬ 
ing the plaintiff’s motion for a directed verdict upon 
this tort count, against the defendant, the Continental 
Life Insurance Company, further directed t^ie jury to 
return a verdict against the defendant in the sum of 
$500.00, and stated that the Court found that the de¬ 
fendant, the Washington Times Company, £ corpora¬ 
tion, was the agent in this transaction of the Continen¬ 
tal Life Insurance Company, and that in th^ perform¬ 
ance of its duties in that matter was negligent, and 
therefore directed a verdict against the Continental 
Life Insurance Company, as principal, in the said sum 
of $500.00 (R. pp. 50-51). 

During the trial in the Court below of the above-en¬ 
titled cause, it was stipulated between counsel for the 

I 


i 

i 
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respective parties that the plaintiff’s decedent, Rob¬ 
ert L. Bowers, was killed instantaneously by accident 
on the 6th day of September, 1927, and was at the time 
of said accident riding in a private automobile of the 
exclusively pleasure type, namely, a Ford touring car 
(R. p. 21). There was only one policy then being 
offered to the public by the Continental Life Insurance 
Company in accordance with an agreement entered into 
between it and the Washington Times Company, which 
policy is set forth in toto (pages 28 to 35, inclusive, of 
the record), and which by part 5 thereof provided that 
for loss of life 44 by the wrecking or disablement of any 
private automobile (motorcycles excepted) or horse- 
drawn vehicle of the exclusively pleasure type, in 
which the insured is riding or driving,” the insurance 
company would pay the sum of $500.00. 

The Washington Times Company and the Continen¬ 
tal Life Insurance Company, during the year 1927, 
were parties to an agreement originally entered into 
December 16, 1924, and which had been continued by 
mutual consent and constituted the agreement under 
which they were working in 1927, which agreement is 
set forth in full in the record at pages 40 to 43, inclu¬ 
sive, and which agreement, in its preamble, recited as 
follows: 

44 Whereas, the Party of the First Part (the 
Washington Times Company) is desirous of se¬ 
curing an agency for the sale of certain News¬ 
paper Travel and Pedestrain policies to its 
readers and subscribers and, 

4 4 Whereas, the Party of the Second Part is 
engaged in the business of insurance and is duly 
qualified by its charter, and is licensed to write 
the kind of insurance desired, in the State of 
D. C.” (R. p. 41). 
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This written agreement then proceeded to define the 
rights and duties under it of the parties thereto. 

A volume containing issues of the Washington Times 
during the month of June, 1927, was offered in evi¬ 
dence, and it was stipulated between counsel that Plain¬ 
tiff’s Exhibit No. 7 was one of the advertisements ap¬ 
pearing in the newspaper, all of the advertisements 
being the same. The advertisement appears in the rec¬ 
ord at pages 21-22, together with the application, and 
has likewise been reproduced in the brief of jthe appel¬ 
lant, on page 2 thereof. 

At the time that Mr. L. A. Rice, solicitor of the de¬ 
defendant, the Washington Times Company!, accepted 
the application of Robert L. Bowers, he executed and 


delivered to the said Robert L. Bowers a receipt, which 
was numbered 7902 and bore date June 25, 1927, and 
which recited, amongst others: 

I 

I * 

4 4 Received of Robert L. Bowers $1.6o for reg¬ 
istry expense on $10,000 Continental 'travel and 
Pedestrian Accident insurance Policy) 

4 ‘You also hereby agree to subscribe to the 
Washington Times for one year, for pwhich you 
are to pay the carrier 15 cents each \yeek. 

“This policy is issued to its subspribers by 
the Washington Times and Herald under the 
terms and conditions stipulated in said policy. 

“It is understood that the Accident Insurance 
Policy is only paid up for one year from the date 
of issue to you, and you also understand and 
agree as part of this order that the Insurance 
Policy becomes automatically cancelled in the 
event of your failure to regularly pay^ for paper 
or in the event of your discontinuing your sub¬ 
scription for the paper before yoqr contract 
expires. 


i 

I 

i 
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“Make all checks payable to the Washington 
Times and Herald. If you do not receive same 
within three days from date of this receipt 
please immediately notify insurance Depart¬ 
ment, The Washington Times and Herald, 
Phone Main 5260” (R. p. 27). 

The one and only policy, known as the Continental 
Travel and Pedestrian Accident Insurance Policy, is¬ 
sued through arrangement with the Washington Times 
and Washington Herald, was introduced in evidence 
and received as Plaintiff’s Exhibit No. 6 (R. p. 28). 

It was conceded that during his lifetime, Robert L. 
Bowers did not notify the office of the Washington 
Times Company of the non-delivery of his policy, nor 
did he go to the office to demand his policy when he did 
not receive it. The accident insurance policy was not 
delivered until after the death of Robert L. Bowers 
(R. p. 36). 

The Washington Times Company did not have more 
than one kind of accident insurance policy in the Con¬ 
tinental Life Insurance Company for issuance to its 
readers, and Plaintiff’s Exhibit No. 6 was the one 
which the Washington Times Company referred to in 
the advertisement in the newspaper (R. p. 39; also 
R. p. 44). 

Upon the application of Robert L. Bowers for insur¬ 
ance there was a date stamped “November 1, 1927,” 
which showed that Robert L. Bowers was not a regu¬ 
lar subscriber of the Washington Times previous to 
November 1, 1927; that prior to this time he had not 
received the paper regularly from the carrier (R. 
p. 44). 
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With these addenda, the statement of tl^e case, as 
set forth in the brief of the plaintiff, is substantially 
in accord with the evidence. 

i 

1 

ARGUMENT AND AUTHORITIES 

The Court Did Not Err in Directing the Verdict for the 

Defendants on Plaintiff’s First Count 

i 

On page 8 of the brief of the appellant, hb states as 
follows: 

“In the first count the defendants tarere sued 
on the executory contract to furnish the plain¬ 
tiff’s intestate with a $10,000.00 accident insur¬ 
ance policy and claimed as damages for breach 
of contract, the sum of $10,000.00, and interest 
from September 6, 1927. In the thirfci count of 
the declaration, the plaintiff sued in [tort alleg¬ 
ing negligence on the part of the principal, the 
Continental Life Insurance Company, through 
their agent, the Washington Times Company, to 
cause a $10,000.00 accident insuranc^ policy to 
be issued on the life of plaintiff’s intestate.” 

A mere reading of each count of the amended decla¬ 
ration will show that the plaintiff’s theory of the entire 
case was an offer to furnish to the public and to the 
plaintiff’s intestate a $10,000.00 accident travel 
insurance policy for the period of one year, for the loss 
of life incurred by accidental means. This ijs precisely 
the language also of the third, or tort, cohnt of the 
declaration. It is the theory of the plaintiff that, by 
the advertisement, the defendants offered to! furnish to 
the public and to the plaintiff’s intestate an accident 
insurance policy providing for the sum of $10,000.00 
for loss of life, no matter how incurred. It| is difficult 
to follow this reasoning when we consider |the adver- 


tisement, the application and the receipt connectively, 
as we mu^t. The advertisement plainly provides, 
and to the average reader must be held to imply that a 
policy of insurance was contemplated to be issued by 
the execution of the application, the payment of the 
sum of $1.00 for registry expense, and a subscription 
to the Washington Times for the period of one year by 
the payment of the sum of 15 cents per week. The 
advertisement in plain language and in large letters 
provided that only a portion of the provisions of the 
policy wer£ set forth in the advertisement; and the 
phrase, “WITH OTHER PROVISIONS,” clearly in¬ 
dicated that there was no attempt to set forth in the 
advertisement all of the provisions of the policy then 
being offered to the public. It further advertised the 
fact of “A New and Better Accident Policy in the Con¬ 
tinental Life Insurance Co. (St. Louis, Mo.)” The 
application moreover contemplated the issuance of an 
accident policy when it provided as follows: 

“I hereby apply for the $10,000.00 accident 
policy issued by the Continental Life Insurance 
Company exclusively to regular readers of the 
Washington Times.and Herald.” 

The receipt which the plaintiff’s intestate received 
on June 25, 1927, from L. A. Rice also contemplated 
the issuance of an accident insurance policy, and in 
plain language advised him as follows: 

“This policy is issued to its subscribers by 
the Washington Times and Herald under the 
terms and conditions stipulated in said policy.” 

The record shows, too, the plaintiff’s intestate exe¬ 
cuted the application and accepted the receipt without 
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protest; and it seems irrefutable that the (jontract, as 
shown by the documentary evidence in the case, was 
made in consideration of the payment of ^LOO and a 
subscription to the Washington Times for the period 
of one year, and that the plaintiff was entitled to the 
issuance to him of the policy then offered to Subscribers 
of the Washington Times and Herald. 

The receipt further provided as follows: 

I 

4 4 It is understood that the Accident} Insurance 
Policy is only paid up for one yeaj* from the 
date of issue to you, and you also understand 
and agree as part of this order that! the Insur¬ 
ance Policy becomes automatically cancelled in 
the event of your failure to regularly pay for 
paper or in the event of your discontinuing your 
subscription for the paper before your contract 
expires.” 

Plaintiff’s intestate, by the same receipt, was further 
put upon notice that if he did not receive the policy 
“ within three days from date of this receipt please im¬ 
mediately notify insurance Department, The Washing¬ 
ton Times and Herald.” The record shows |no attempt 
upon his part to notify the Washington Tlimes Com¬ 
pany of the non-delivery of the policy. 

The record shows conclusively that during the month 
of June, 1927, the Washington Times Company had for 
issuance to its subscribers only one policy accident 
insurance in connection with the Continental Life In¬ 
surance Company, and that after the deat^i of plain¬ 
tiff’s intestate this policy was delivered, j 

The documentary evidence shows conclusively that 
the policy was issued under the terms and conditions 
stipulated in said policy. For death due tcj accidental 
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means such as that which overcame the plaintiff’s 
intestate, the amount of recovery was limited by the 
terms and conditions of said policy to the sum of 
$500.00. 

Obviously, the estate of the plaintiff’s intestate has 
been awarded the same recovery under this policy as 
would have been enforced against it had the policy 
been delivered to plaintiff’s intestate in his lifetime. 

It is difficult to comprehend the plaintiff’s theory of 
the case. He totally ignores all of the references in the 
documentary evidence submitted to the Court and the 
fact that a standard policy of insurance was contem¬ 
plated to be issued and that the rights and liabilities 
of the parties would have been governed by the pro¬ 
visions contained in, and stipulations in said standard 
accident insurance policy. He boldly asserts that be¬ 
cause under some conditions existing in said policy, 
such as death occurring to the insured wdiile a fare-pay¬ 
ing passenger upon certain types of common carriers, 
there should be a recovery of $10,000.00, that therefore 
in all contingencies for all loss of life there should be 
a recovery of $10,000.00. He plainly ignores the plain 
language of the documentary evidence because it does 
not happen to fit in with his theory of the case. 

He concedes in his brief, on page 11 thereof, that the 
damages are “the amount he would have been entitled 
to had the policy been issued.” 

Having conceded this measure of damages which 
was urged upon the trial court, it is difficult to under¬ 
stand his complaint in the amount of the award. 

Had the policy been issued, certainly the estate of 
the plaintiff’s intestate would have been entitled to 
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receive, on account of his death under its circum¬ 
stances, the sum of $500.00; yet because the policy was 
not issued during the lifetime of plaintiffs intestate, 
plaintiff desires to change the measure of damages 
and to insist upon the recovery of thej sum of 
$10,000.00, when, had the policy been delivered, the 
estate of the plaintiffs intestate would only have been 
entitled to receive the sum of $500.00. 

Had the plaintiffs intestate been killed while a fare¬ 
paying passenger upon the types of common carriers 
specified in the said insurance policy, so thai} he would 
by the terms and provisions thereof have be^n entitled 
to receive the sum of $10,000.00 for death occurring 
in that manner, then the measure of damages would 
have been the sum of $10,000.00 had the policy not been 
issued. But it is conceded, and was so stimulated in 
the Court below, that the death of the plaintiff’s intes- 
ate occurred under circumstances which, had the policy 
been delivered, would have entitled him to the sum of 
$500.00. This is exactly what he received. Moreover, 
plaintiff received, after the death of his intestate, a 
policy which was the one contemplated by the adver¬ 
tisement, the one referred to in the application and in 
the receipt, which said policy provided for a recovery 
of $10,000.00 for loss of life in certain contingencies, 
and for a less sum in other contingencies. 

The plaintiff received on behalf of his intestate ex¬ 
actly the type of policy which his intestate vfould have 
received had he been alive, and which he w^s entitled 
to receive under the contract of the parties, as shown 
by the documentary evidence. He received Exactly the 
same type of policy which his intestate woul& have re¬ 
ceived had he obeyed the suggestion contained in the 
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receipt, advising him that, if he did not receive his pol¬ 
icy within three days, to notify this defendant. He did 
not do so, and for a long period of time he was without 
a policy and without the paper, yet took no steps to 
advise this defendant of the non-issue of the policy. 

Both plaintiff and defendants moved the Court for 
a directed verdict upon counts one and three of the 
amended declaration, which were left for consideration 
after the plaintiff elected to stand thereupon. The 
Court below found as a fact that there was no breach 
of the contract declared upon in the first count of the 
declaration, and had before it for consideration not 
only the oral testimony of the witnesses, but the docu¬ 
mentary evidence as well. It construed the exhibits 
and held that there was no evidence under which either 
of the defendants could be held under the first count, 
the contract count. 

In Lemon vs . Martin (55 App. D. C. 189) the Court 
used the following pertinent language: 

“On the whole evidence submitted both par¬ 
ties moved for a directed verdict, without ask¬ 
ing for further instructions, and thereby sub¬ 
mitted to the trial judge for decision, not only 
the law, but the facts, of the case, and the proper 
inferences to be drawn therefrom. By their mo¬ 
tion both parties asserted that there was no dis¬ 
puted question of fact, and both were certainly 
bound and concluded by the finding of the court, 
if there was any substantial evidence to support 
it” (cases cited). 

Again, in Campbell vs. Willis (53 App. D. C. 296, at 
298) this Court said: 

“Each party moved for a directed verdict. 
The court overruled defendant’s motion and sus- 
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tained plaintiff’s. The finding of the cdurt upon 
the facts involved in favor of plaintiff is equiva¬ 
lent to the finding of a jury” (cases citqd), “and 
therefore cannot be disturbed by this 4ourt, un¬ 
less there is no substantial evidence tjo sustain 
it” (cases cited). 

i 

Again, in Freeman vs. W. B. Moses & Sons (52 App. 
D. C. 166) this Court said: 

l 

I 

i 

“And in view of the fact that at the ttial below 
both parties requested the court for a directed 
verdict, the following ruling applies from the 
decision of the Supreme Court of tl}e United 
States in Williams vs. Vreeland, 250 U. S*. 295: 

‘The established rule is: “Where both par¬ 
ties request a peremptory instruction and do 
nothing more, they thereby assume the facts 
to be undisputed and, in effect, subfliit to the 
trial judge the determination of the inferences 
proper to be drawn therefrom.” And upon 
review a finding of fact by the trial court un¬ 
der such circumstances must stand, if the rec¬ 
ord discloses substantial evidence tp support 
it.’.” 

Nowhere in the brief of the appellant is there any 
endeavor to point out to the Court the lack o^ substan¬ 
tial evidence to support the finding of the tpal court 
within the principles of the above decisions!. On the 
contrary, a mere consideration of the documentary evi¬ 
dence, hereinabove referred to, will convince jthis Hon¬ 
orable Court that not only is there substantial evidence 
to support the finding of the trial judge that the plain¬ 
tiff was entitled to a verdict against the defendant, the 
Continental Life Insurance Company, in the sum of 
$500.00, but the overwhelming weight of th^ evidence 





as well will convince this Honorable Court that the 
trial justice committed no error in directing the ver¬ 
dict for the sum of $500.00. 

I 

The amended declaration did not declare upon an 
action for a deceit. Yet this is apparently the plain¬ 
tiff’s theory of the case. Otherwise, he cannot disre¬ 
gard the overwhelming weight of the documentary evi¬ 
dence and assert boldly that he is entitled to $10,000.00 
for loss of life, no matter how incurred, unless it be 
upon the theory that the plaintiff was deceived when 
he received the policy providing for a $500.00 recovery 
for loss of life due to accidental means while riding in 
or driving an automobile of the exclusively pleasure 
type. 

Apart from the doubt which must, of necessity, be 
entertained as to whether or not a cause of action for 
a deceit would survive the death of plaintiff’s intestate, 
it is apparent that his amended declaration in count 
one declared upon a contract to furnish insurance, and 
in count three upon a tort for failure to furnish insur¬ 
ance. The insurance which was to be furnished was 
shown by the documentary and oral evidence to be the 
only accident insurance policy which was then had by 
the defendants for issuance, and that one he received. 

The Court below, moreover, considered not only the 
documentary evidence and the oral testimony but was, 
under the above-quoted decisions, entitled to determine 
the “inferences proper to be drawn therefrom.” The 
Court below did consider the theory of the plaintiff, 
and has held that the proper inference to be drawn 
from the evidence, both oral and documentary, is that 
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the plaintiff is entitled to recover of the defendant, the 
Continental Life Insurance Company, the sum of 
$500.00. Applying the test of the above-quoted deci¬ 
sions, it is apparent that the trial justice’s Ending of 
the proper inferences must stand if there is any sub¬ 
stantial evidence to support them. Certainly there is 
substantial evidence of the true agreementj between 
the parties as contemplating the issuance of the one 
and only accident insurance policy then for issue, 
which said policy provided for a recovery qf $500.00 
in the event of death in the manner in which it over¬ 
took plaintiff’s intestate. The Court found £s a fact, 
therefore, when both sides moved for a directed ver¬ 
dict, that the plaintiff’s intestate was not ^t all de¬ 
ceived, this was a question of fact which was found ad¬ 
versely to the plaintiff’s contention and, qnder the 
above decisions, the ruling of the trial court iflust stand 
if there is any substantial evidence to support it. 

In his brief, on page 10 thereof, the plaintiff asserts 
that Robert L. Bowers was offered by “botji defend¬ 
ants, or at least one of them” an accident Insurance 
policy “and was entitled to a policy of insurance in ac¬ 
cordance with the offer.” The Court below has found 
upon not only substantial but also overwhelming evi¬ 
dence that the plaintiff’s intestate was offered the one 
and only policy of accident insurance then for issue by 
the defendant, the Continental Life Insurance Com¬ 
pany, in connection with the Washington Tiijnes Com¬ 
pany. This ruling of the Court is the necessajry deduc¬ 
tion from all of the evidence and, it is respectfully sub¬ 
mitted, a contrary construction would do violence to 
logic. 
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The Court Did Not Err in Directing a Verdict for the 
Defendant, the Washington Times Company, on the 

Plaintiff’s Third Count 

The Court below found as follows: 

.“With respect to the third count, the Court 
finds that the defendant, the Washington Times, 
a company incorporated, was the agent in this 
transaction of the Continental Life Insurance 
Company, and that in the performance of its 
duties in the matter was negligent, and there¬ 
fore, you will return a verdict for the plaintiff 
against the Continental Life Insurance Com¬ 
pany in the sum of $500.00” (R. p. 51). 

• a m \ 

Since both the plaintiff and the defendants moved 
for a directed verdict upon this third count of the 
amended declaration, it is respectfully submitted that 
this finding of fact must likewise stand if there is any 
substantial evidence to support it, under the authority 
of the above quoted decisions. 

The agreement between the Washington Times Com¬ 
pany and the Continental Life Insurance Company spe¬ 
cifically referred to the relation between the two com¬ 
panies defendant as one of agency (R. p. 41). More¬ 
over, the Court admitted in evidence considerable tes¬ 
timony concerning applications for licenses and the 
duties of the various defendants, all of which appear 
in the record and which are substantially correctly 
stated in the statement of the case in the plaintiff’s 
brief at pages three and four, inclusive. 

The parties themselves have termed the relationship 
an agency, the duties of the defendant, the Washing¬ 
ton Times Company, were those of the usual agent, 
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and not those of a vice principal or independent con¬ 
tractor, and the record abounds with facts showing an 
agency; and consequently it is respectfully submitted 
that the finding of the Court, above quoted, if the ex¬ 
istence of the agency is supported by not only] substan¬ 
tial but uncontradicted evidence. The duty of this 
Court, therefore, it seems, is to let this finding stand, 
since it is supported by substantial evidence. 

A prime objection to consideration of this point on 
appeal, and one which would seem to be sujficient to 
dispose of the plaintiff’s contention in this respect ab¬ 
solutely, is the fact that the record does not show that 
the plaintiff excepted to the direction of the verdict 
upon any other grounds than that it should have been 
in the sum of $10,000.00, and not $500.00. The record 
shows as follows: j 

4 ‘ Plaintiff thereupon objected to the direction 
by the Court of this verdict which objection was 
overruled and an exception noted whijch excep¬ 
tion was then and there noted by the Cj)urt upon 
its minutes” (R. p. 51). 

Apparently, therefore, that is assigned as ejror more 
or less as an after-thought, and not specifically noted 
at the time of trial. 

However, the facts in this case show it to be the 
typical and proper case for the application of the doc¬ 
trine of respondeat superior. 

The case of Aetna Life Insurance Co. v§. Brewer 
(56 App. D. C. 283), upon which the plaintiff relies, is 
readily distinguishable from the instant casq. 

This Honorable Court in the recent case o^ Redwine 
vs. Knox, which is still in the advance sheets,' has over¬ 
ruled the contention of the plaintiff herein, j 
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Conclusion 


For the foregoing reasons it is respectfully sub¬ 
mitted that the Court below committed no error, and 
that the judgment appealed from should be affirmed. 

Respectfully submitted, 

Wilton J. Lambert, 

Attorney for Appellee, 

The Washington Times Company. 
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the first count upon an agreement to furnish a $10,000 
accident and travel insurance policy in accordance 
with an offer made to the public, and the second count 
in debt upon the same facts. The plaintiff at the close 
of the evidence withdrew the second count and in ef¬ 
fect consented to the direction of a verdict for the de¬ 
fendants upon this count. 

The third and fourth counts of the declaration were 
ex delicto (4, 5), the third count being predicated upon 
the charge that the defendant, Washington Times Com¬ 
pany as agent of the defendant, Continental Life In¬ 
surance Company, was negligent in not causing the 
policy applied for to be issued but holding the appli¬ 
cation of the plaintiff’s intestate for insurance in the 
possession of the said Washington Times Company 
without transmitting it to the defendant, Continental 
Life Insurance Company, until after the death of the 
plaintiff’s intestate, as result of which the policy ap¬ 
plied for was not issued and the plaintiff was dam¬ 
aged. The fourth count proceeded against the Wash¬ 
ington Times Company alone for their own negligence 
as an insurance agent or broker in negligently failing 
to cause insurance to be placed upon the life of the 
plaintiff’s intestate in accordance with the application 
he had left with them without transmitting it to the 
Continental Life Insurance Company. Upon a motion 
to require the plaintiff to elect between the third and 
fourth counts at the close of the evidence, the plain¬ 
tiff elected the third count and withdrew the fourth 
count. 

This appellee adopts the further statement of the 
facts in the brief of the appellee, Washington Times 
Company, and this statement with that of the appellant 
state substantially all of the important facts. 


ARGUMENT. 

I. 


There was No Error in the Action of the Coiirfc on the 

Plaintiff’s First Count. ! 

Before proceeding to a discussion of the [questions 
of law raised in the appellant’s brief, it is necessary 
to bear in mind the proceedings on the first cbunt, that 
at the close of all of the testimony the plaiptifif made 
a motion for the direction of a verdict in hisj favor on 
the first count against each defendant and ehch defen¬ 
dant made a motion to direct a verdict fof it (50). 
This amounts to a submission of all facts bearing on 
the first count to the court and is in accordance with 
the settled rule, that thereby both parties subunit to the 
trial judge the determination of the inferences to be 
drawn from the facts. The finding of the court on this 
count is the equivalent of a verdict of a jur^ in favor 
of the defendants. 

In Beuttell vs. Magone, 157 U. S. 154, 1^9, at the 
close of all the testimony both parties moved for a di¬ 
rected verdict and the Supreme Court held it was 
“necessarily a request that the court find the facts and 
the parties are concluded by the finding made by the 
court”. 

Mr. Chief Justice White in Empire State Cattle Co. 
vs. Atchison R. Co., 210 U. S. 1, 8, stated— 

I 

“It was settled in Beuttell vs. Magone, supra, 
that where both parties requested peremptory in¬ 
struction and do nothing more, they thereby as¬ 
sumed the facts to be undisputed and in effect 
submit to the trial judge the determination of the 
inferences proper to be drawn from thbm”. 
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As to the first count, both parties moved for a di¬ 
rected verdict and did nothing more. The court granted 
the defendants’ motions and this amounts to a conclu¬ 
sive determination of the facts by the trial court. This 
court has held such a finding to be the equivalent of 
the verdict of a jury which cannot be disturbed unless 
there is ho substantial evidence to sustain it. Camp¬ 
bell vs. Willis, 53 App. D. C. 296, 290 Fed. 271. 

This finding was sustained by ample evidence and 
the defendant cannot ask to have that finding reviewed 
here. The question of whether the advertisement pub¬ 
lished bf the Washington Times, in which it offered 
to obtain for its readers a $10,000 accident insurance 
policy in the Continental Life Insurance Company 
was in any respect misleading or involved any misrep¬ 
resentations which the plaintiff seems to contend on 
pages 15 and 17 of his brief, involved questions of fact 
as to the construction and effect of the advertisement 
and as to what any one reading it would reasonably 
understand it to mean which are concluded against the 
plaintiff by the finding of the trial court on the mo¬ 
tions. 

a. There was no contract of insurance with the 
Continental Life Insurance Company. 

The appellant apparently concedes (brief p. 17) that 
there was no contract of accident insurance with the 
Continental Life Insurance Company. It is not only 
well settled that where the subject-matter of the insur¬ 
ance, namely, Bowers’ life, did not exist at the time 
the application was received or the policy issued, the 
policy is void and there is no contract created by it, 
Payne vs. Mutual Life Insurance Co., 51 Fed. 689, and 
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that the death of the applicant revokes the application, 
Missouri State Life Ins. vs. Bowles, 288 S. W. 271; 
Strugell vs. New York Life Ins. Co., 195 N. CJ 134, 141 
S. E. 280, but under the general provisions o t the pol¬ 
icy itself there was an express provision— 

‘ 4 that the insurance hereunder shall not be valid 
unless the insured is in sound condition physically 
and mentally at the time this policy is issued”. 

Such a provision is valid and as Bowers wag dead at 
the time the policy was issued to him, it prepents the 
contract of insurance from coming into existence. 
Misselinorn vs. Mutual R. F. L. A. Co., 30 Feel. 545. 

b. A contract of insurance could not be created 
here by acting upon the advertisement because 
the advertisement clearly contemplated issu¬ 
ance of a policy and that there was to be no con¬ 
tract of insurance until the policy was jissued. 

The advertisement here refers throughout to a pol¬ 
icy of insurance to be issued. It contained a form of 
application which was to be filled out by those inter¬ 
ested in securing the policy. The application jvas filled 
out by the decedent and was put in evidence (R. 26). 
The advertisement was merely an invitation to make 
an offer in the form of an application for a policy of 
insurance. In accordance with the established prac¬ 
tice and custom imposed by the necessities of conduct¬ 
ing the life and accident insurance business, there was 
to be no contract of insurance until the application 
had been received and accepted by the issuance of a 
written policy. The policy of insurance wag then to 
contain the contract between the parties. Tile adver- 
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tisement itself was not an offer which by acceptance 
could become a contract of life or accident insurance. 
An invitation to make an offer cannot be turned into 
an agreement by acceptance. Martin v. Northwest 
Fuel Co.; 22 Fed. 596; Ward v. Johnson, 209 Mass. 89, 
95 N. E. 290. 

The receipt given Bowers by Rice (R. 27) expressly 
provided that there was to be no insurance until the 
date of issuance of the policy and that the insurance 
was to run for one year from that date, and it was to 
be in accordance with the terms and conditions stipu¬ 
lated in said policy. Both parties, therefore, contem¬ 
plated tile embodiment of the final contract in written 
form. It would be impossible to conduct the business 
of life or accident insurance except along these lines. 
The essentials of a contract of insurance are the sub¬ 
ject-matter insured, the risks insured against, the 
amounts of insurance, the period of risk and the 
premium, and neither Bowers nor this appellant could 
have any certainty as to any of these terms except pos¬ 
sibly the premium, unless and until applications were 
received and acted upon by the issuance of the policies. 
The date and terms of the policy would fix all of these 
essential elements. Until they w^ere fixed there could 
be no contract. In Locomobile Co. of America v. Berg- 
doll, 192 Fed. 447, it was held there was no contract 
because the parties intended to embody the agreement 
in a lease which was never executed. 

“An application for life insurance is not a con¬ 
tract. It is only a proposal to contract on certain 
terms which the company to which it is presented 
is at perfect liberty to accept or to reject. It does 
not in any way bind the company to accept the risk 
proposed, to make the contract requested or to 


issue a policy. * * * Until the meeting of the minds 
of the parties upon the terms of the sgid agree¬ 
ment is effected by an acceptance of thb proposi¬ 
tion contained in the application or sbme other 
proposition, each party is entirely free from con¬ 
tractual obligations ’ ’. Travis vs. NedeHand Life 
Ins. Co. Ltd., 104 Fed. 486, 488. 

See also May on Insurance, Section 43-Hi; Cooley’s 
Briefs on Insurance, 2nd Edition I, p. 573. 

Bowers’ acts therefore in applying for the policy 
did not constitute an acceptance of an offejr so as to 
create a contract. The terms of the advertisement 
were not those of an offer to insure, but inerely in¬ 
vited applications, which upon acceptance bV the com¬ 
pany and issuance of the policy contemplated, would 
result in a contract of accident insurance. 

c. As an offer to furnish a $10,000 policy of acci¬ 
dent insurance it was made solely by the Wash¬ 
ington Times. The Continental Life Insurance 
Company was not a party to such an offer and 
did not purport to be the offeror. 

The mere knowledge which the Continental Life In¬ 
surance Company may have had or been chargeable 
with, that an offer had been made by the Washington 
Times cannot bind the Continental Life Insurance 
Company. Only the offeror can be bound b^ an accep¬ 
tance. This advertisement was published by the Wash¬ 
ington Times Company alone (37). While there is little 
ground to support appellant’s theory and it seems to 
be an unreasonable construction of the language of 
the advertisement, the most it can be said tb be is that 
the appellant had a right to have issued \o him the 
policy of accident insurance in the Continental Life 
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Insurance Company referred to in the advertisement. 
The record shows conclusively and without any dis¬ 
pute that there was only one kind of accident insur¬ 
ance policy in the Continental Life Insurance Com¬ 
pany 'which the Washington Times had for issuance 
to its readers (R. 39, 44); that this was the policy 
which was mailed to Bowers after his death (PI. Ex. 
6, R. 28, 44). The testimony is undisputed that this 
policy was the one which the Washington Times re¬ 
ferred to in the advertisement in the newspaper (R. 
39). Therefore, appellant received what the Washing¬ 
ton Times had offered to furnish to him, and has failed 
to make but any cause of action under the first count. 

Any question as to the intention of the offeror, as to 
the meaning of the advertisement, or whether or not 
the advertisement was misleading, if such a question 
can at all be raised under these pleadings which do 
not contain any count in deceit, is concluded by the 
finding of fact of the court in favor of the defendants 
on the first count which, as pointed out above, is equiv¬ 
alent to a verdict of the jury. 

The court having the advertisement and the other 
evidence before it and having found for the defen¬ 
dants, necessarily decided that there was no offer, 
which by acceptance could become a contract of insur¬ 
ance, contained in this advertisement and that the ad¬ 
vertisement was not false or misleading so as to give 
rise to an action on that ground. 
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n. 

The Plaintiff's Assignments of Error Discussed Under 
His Second Main Point on Page Twelve of His 
Brief Do Not Affect this Appellant but Are Di¬ 
rected Solely Against the Washington Titles Com¬ 
pany and Will Not Be Discussed in this Brief. 

There was no allegation in the third coi^nt of the 
plaintiff’s declaration that the Continental L^fe Insur¬ 
ance Company was itself directly negligent. Joint 
negligence only was alleged. The uncontradicted evi¬ 
dence showed that the Continental Life insurance 
Company acted with the utmost promptness j upon the 
application for insurance as soon as it wa^ received 
(39). The evidence also showed that the delay in act¬ 
ing upon the application of Bowers, if it was in any re¬ 
spect negligent and not due, as there was £ome evi¬ 
dence to show, to Bowers’ failure to continue to pay 
for the paper, was solely that of Rice, an jemployee 
of the appellee, Washington Times Company^ (Plain¬ 
tiff’s Exs. 4, 5, R. 39, 40; defts’ Ex. 5, Ri 44, 45.) 
Mr. Rice was not employed by, licensed by c\r author¬ 
ized to act for the appellee, Continental Life insurance 
Company. His negligence was attributable tjo his em¬ 
ployer, the Washington Times Company. Therefore, 
all the evidence showed that the actual and direct neg¬ 
ligence was that of the Washington Times Company 
and that the Continental Life Insurance Company was 
chargeable with it under the doctrine of respondeat su¬ 
perior only to the extent that the Washington Times 
Company was its agent under the contract df Decem¬ 
ber 16,1924 (Pltff’s Ex. 8; Deft. Continental! Life Ins. 
Co., Ex. 4, R. 40-43). 

The Court made a finding of the facts on this count 
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of the declaration (51) in which it held the Continental 
Life Insurance Company liable for the negligence of 
the Washington Times Company. 

The appellee, Continental Life Insurance Company, 
contends that the Washington Times Company only is 
liable because the negligence is that of it alone. Nev¬ 
ertheless, so far as the verdict and judgment entered 
on the third count are concerned the appellant’s assign¬ 
ments of error relating to this count do not directly 
affect the appellee, Continental Life Insurance Com¬ 
pany, and will not be further discussed. 

III. 

i 

The Couft Properly Limited the Appellant's Recovery 
Under the Third Count to $500. 

In detiermining the amount of plaintiff's recovery 
and irrespective of whether it should have been against 
the Washington Times Company alone for its own neg¬ 
ligence or against the Washington Times Company and 
this appellee jointly instead of being against this ap¬ 
pellee only because of the negligence of its agent, the 
Washington Times Company, it was properly limited 
to $500. The cause of action stated in the third count 
was solely an action of tort for negligent delay in act¬ 
ing on the plaintiff’s application for a policy and not 
issuing it, by reason of which he was damaged in not 
receiving the policy he had applied for prior to his 
accidental death. It does not involve any element of 
contract. 

j 

Great doubt exists as to whether there is any such 
right of action whatever. The sound rule seems to be 
that the application being an offer which the insurance 
company has a right to accept or reject at its option, 
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and which it has no duty to accept, cannot be the 
ground of an action for delay in refusing accept. 
In brief, there can be no wrong where there has been 
no breach of duty. Although this appelle^ has not 
taken a cross appeal, the court has a riglit to and 
should consider very seriously w T hether it wjill recog¬ 
nize in the law of this jurisdiction for the first time 
here or in any of the states having courts of real 
authority such a novel and dubious right of Action. A 
demurrer was interposed by both defendants on this 
ground which was overruled and the trial judge con¬ 
sidered himself bound by this ruling at the trial. See 
Bradley vs. Federal Life Insurance Co., 29^ Ill. 381, 
15 A. L. R. 1021; Meyer vs. Central States Life Ins. 
Co., 103 Neb. 640; National Union Ins. Co. vs. School 
District No. 55, 155 Ark. 179; Interstate Business 
Men's Association vs. Nichols, 143 Ark. 369, ^75, all of 
which have held that no such right of actiojn in tort 
exists. 

But even if such a right of action does exist,j the mea¬ 
sure of damage to the party wronged can onily be the 
amount of payments which the applicant for tiie insur¬ 
ance would have received under the policy applied for 
if it had been delivered and in the applicant’s hands at 
the time the accident happened. The damages cannot 
be anything but compensatory and being an action in 
tort, they are limited to the natural and probable con¬ 
sequence of the wrongful act. 

The policy, Exhibit 6, R. 28, applied for by Bowers 
and his brother at the same time (R. 26) was the only 
accident policy issued by the Continental Life Insur¬ 
ance Company to the readers of the Washington Times 
(R. 39). This was the only policy the Washington 
Times had for issuance to its readers and jwas the 
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policy referred to in the advertisement (R. 39). This 
policy provided indemnity in varying amounts from 
$10,000 to $500 for accidental death depending upon the 
circumstances under which death occurred as is 
usual in such policies. There is no dispute as to the 
circumstances under which Bowers was killed. They 
were stipulated by counsel. Plaintiff’s decedent was 
killed instantaneously by accident while a passenger 
in a private automobile of the exclusively pleasure 
type. (R. 21.) He was therefore entitled only to the 
benefits provided by Part V of the policy (R. 31), 
which provides— 

“For loss of life by the wrecking or disablement 
of any private automobile or horse drawn vehicle 
of the exclusively pleasure type in which the in¬ 
sured is riding or driving, $500.” 

The premium for this insurance as for other insur¬ 
ance is based upon the benefits to be received which 
are payable in the amounts and under the conditions 
stated in the policy of insurance. If Robert L. Bowers 
had received this policy of insurance the day after he 
applied for it, he would only have been entitled to 
$500 for his accidental death occurring under these 
circumstances. Certainly, his administrator’s mea¬ 
sure of damages for the negligent delay of the Wash¬ 
ington Times Company in failing to transmit his appli¬ 
cation promptly and issue him a policy could not be any 
greater than the amount which he would have received 
if the negligence had not occurred. There is no other 
theory of damages applicable to a tort action than to 
make good those damages which the injured party has 
received by the wrongful act of the defendant and the 
alleged wrongful act in this count was only the negli- 


gent delay of the Washington Times Company i^ trans¬ 
mitting Bowers’ application and in issuing th£ policy. 
‘‘Compensatory damages (are) * * * the equivalent of 
the injury done”. Monongahela Nav. Co. vi U. S., 
148 U. S. 312, 326; 37 L. ed. 463. “ Compensatory 
damages * * * simply make good or replace the 

loss caused by the wrong.” Reid v. Terwilger, 116 
N. Y. 530, 534; 22 N. E. 1091. The court therefore did 
not err but on the contrary adopted the only reason¬ 
able or possible measure of damages on the plaintiff’s 
third count in limiting the plaintiff’s recovery to $500, 
the amount his estate would have received if he had 
received the policy he applied for. 

As the record in this case is without substantial 
error affecting the rights of the appellant, tl)e judg¬ 
ment of the court below should be affirmed. 

Bespectfully submitted, 

■ 

Frank F. Nesbit, 

Attorney for Appellee, 
Continental Life Insurance Company. 



